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ST. LOUIS, MARCH 6, 1885. 





CURRENT EVENTS. 





Tue Missourr State Boarp oF HEALTH.— 
The newspapers are making a great raid upon 
the Missouri State Board of Health, and par- 
ticularly upon Dr. Hearne, the President of 


‘the Board. They are demanding that the leg- 


islature abolish it. This demand seems to be 
so general upon the part of the newspapers 
of all shades of opinion, that it would seem 
that it is about the only question upon which 
our State press is able to agree. We have 
been searching carefully for the milk in the 
cocoanut. We have at last discovered it in 
the fact that Dr. Hearne and the State Board 
of Health have taken a strenuous stand 
against that species of quackery which takes 
the form of advertising nostrums in the news- 
papers. They have refused certificates to 
practice medicine to doctors who have been 
guilty of this offense against medical ethics. 
The reason of the newspaper howl is that the 
newspapers make money, and large money, 
out of this species of public fraud and impo- 
sition. The newspaper clamor is, therefore, 
absolutely selfish and dishonest. Whether 
the State Board of Health has the power to 
refuse a license to practice medicine upon this 
ground, we venture no opinion. We under- 
stand that that question is pending in the 
courts. The danger is that the courts will be 
influenced by the newspaper clamor against 
the Board of Health, withqut understanding 
the unworthy motives which prompt it. 
There are judges who live in more fear of 
newspaper criticism than children do of 
spooks in the dark. 





‘“*FIGHTING THE DEviIL witH Frre.’’—The 
New York Tribune, referring to the fact that 
Sharon’s leading counsel in the celebrated 
divorce case, is shown to have paid $25,000 
for a bogus contract between Tyler, the law- 
yer of the alleged Mrs. Sharon, and Gumpert, 
the chirographic expert who swore to the 
genuineness of the ‘‘Dear Wife’’ letters, in- 
quires what the Pacific Coast Bar Association 
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thinks of the matter. We second the inquiry. 
The developments in cases of this kind, in 
which both parties resort to the tactics of 
‘fighting the devil with fire,’’ tend to destroy 
the little confidence and respect which the 
people feel for the bar. It is hard to say 
where the’ chief difficulty lies. The better 
members of the bar have been guilty of too 
many questionable practices to proceed with 
alacrity towards purging their own rankg, 
and when they do proceed, they find it an 
expensive and ungrateful task. The news- 
paper press, destitute of conscience and fond 
of sensation, will generally take up the cudgel 
for the shyster; and an elective judiciary, 
yielding to the newspaper clamor, does not 
second the efforts of the bar as it should. 





His Eicutreta Brrrapay.—On the 13th of 
February a reception was given by Cyrus W. 
Field to his brother, David Dudley Field, in 
honor of the eightieth birthday of the latter. 
Many warm-hearted friends gathered and 
tendered their congratulations to the fore- 
most American lawyer. We think it no dis- 
paragement to other distinguished members 
of the legal profession in America to say that 
David Dudley Field is perhaps entitled to 
rank first of all. Eighteen States of the 
Union, if we mistake not, have adopted a re- 
formed-code of legal procedure, modeled af- 
ter the New York code which he was chiefly 
instrumental in establishing. Bentham went 
down to his grave with the anguish of feeling 
that those best qualified to judge concerning his 
writings regarded him as a crank and a ranter ; 
but Mr. Field has had the happiness of living 
to see the reforms of legal procedure origin- 
ally projected and advocated by him, adopted 
in the Courts of Westminster Hall and in the 
courts of most of the British Colonies. He has 
been the leading spirit, since its foundation of 
the Association for the Reform and Codifica- 
tion of the Law of Nations, and through his 
labors in this society, especially through his 
international code, he is almost as well known 
among the leading jurists of England and the 
continent of Europe as among his professional 
brethren at home. The Field family, taken 
together, has been one of the most remark- 
able which our country has produced. Cyrus 
W.., by his undiscouraged pluck and energy, 
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demonstrated to the world that it was possi- 
ble to establish telegraphic communication 
between the old world and the new, by means 
of a sub-marine cable. Stephen J., was 
formerly Chief Justice of California, and for 
twenty years has been one of the most dis- 
tinguished of the justices of the Supreme 
Court of the United States. David Dudley 
_ has discharged, in the largest measure, the 
duty which every man owes to his calling and 
to his country. In the general partition of 
brains, these three brothers have perhaps had 
an undue share; but, as they have used them 
for the benefit of their country and their fel- 
low men, the rest of us can not well complain. 








NOTES OF RECENT DECISIONS. 





CARRIERS OF PASSENGERS—RULE REQUIRING 
PASSENGER TO SHOW TICKET BEFORE BOARDING 
Trarin.—A railroad company in Texas adopt- 
ed the following rule: ‘‘Conductors are re- 
quired to station their brakemen and train 


porter on the depot platforms where the trains 


stop, and have them examine tickets, allowing 
no one to get aboard without a ticket or 
pass.”” A person to whom the rule was 
known, took it into his head to disregard it. 
He therefore purchased a ticket and boarded 
the train without showing it, against the pro- 
test of the brakeman, who requested him to 
show his ticket. He did not show it, but ex- 
hibited a dollar in money. After seating 
himself in a car, and before the train started, 
the brakeman told him he must show his 
ticket or leave the train. He refused to show 
his ticket, and again showed a dollar, saying 
his money was good for afare, but did not 
pay, or offer to pay, his fare. He was told 
that, failing to show a ticket, he must get off 
the train. He refused persistently to show 
it, and told a person near him that he had a 
ticket, but would not show it. The brake- 
man, with another person assisting him, pro- 
ceeded to remove him from the car. He 
resisted, and in his resistance was somewhat 
scratched and bruised on his hands and feet. 
As he was about being ejected from the train, 
he produced and exhibited his ticket, when 
he was at once released and allowed to re- 
sume his seat in the car. On this state of 
facts, he brought an action against the com- 





pany for damages, and it was held that he 
could not recover.! 





PRIVILEGE OF COUNSEL AGAINST ACTION FOR 
Liset.—No doubt the privilege of counsel in 
respect of words spoken touching the char- 
acters or transactions of private persons in 
addressing courts and juries is often abused 
to the public injury; but it has been found 
necessary, on grounds of public policy, in 
order to prevent restraints from being thrown 
around the liberty of forensic debate which 
would be prejudicial to the administration of 
justice, to declare that such expressions are 
absolutely privileged. This question was be- 
fore the English Court of Appeal in July last, 
and the court re-affirmed and applied the doc- 
trine of Dawkins v. Lord Rokeby,” by decla- 
ring the law to be that no action lies against 
a counsellor or advocate for words spoken 
with reference to and in the course of a judi- 
cial inquiry in which he is engaged as coun- 
sellor or advocate, even if such words are 
spoken maliciously and without reasonable 
and probable cause, and are irrelevant to any 
issue or question forming the subject of in 
quiry. This decision has been re-published 
in a number of the American law journals, 
among them in 12 American Law Record, p. 
451. The same question in another form has 
lately been before the Supreme Court of the 
United States, and that court in an opinion by 
Mr. Justice Blatchford ruled that a commun- 
ication made to a States Attorney, his duty 
being ‘‘to commence and prosecute’’ all crim- 
inal prosecutions, by a person who inquires 
of the attorney whether the facts communi- 
cated make out a case of larceny for a crim- 
inal prosecution, is absolutely privileged, and 
cannot, in a suit against such person to re 
cover damages for speaking words charging 
larceny, be testified to by the State’s Attor- 
ney, even though there be evidence of the 
speaking of the same words to other persons 
than such attorney. ‘“The matter,’’ said Mr. 
Justice Blatchford, ‘‘concerned the adminis- 
tration of penal justice,and a principle of pub- 
lic safety justifies and demands the rule of ex- 


1 International ete. R. Co. v. Goldstein, 4 Tex. L. 
Rey. 157. 


2L. R., 8 Q. B. 255 (s. C., affirmed L. R., 7 H. L. 744) 
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clusion. In Worthington v. Scribner,’ an ac- 
tion for maliciously and falsely representing 
to the Treasury Department of the United 
States that the plaintiff was intending to de- 
fraud the revenue, it was held that the de- 
fendant could not be compelled to answer 
whether he did not give to the department in- 
formation of a supposed or alleged fraud on 
the revenue contemplated by the plaintiff. 
The principle laid down in that case was that 
it is the duty of every citizen to communicate 
to his government any information he has of 
the commission of an offense against the laws ; 
and a court of justice will not compel or al- 
low such information to be disclosed, either 
by the subordinate officer to whom it is 
given, by the informer himself, or by any 
other person, without the permission of the 
government—the evidence being excluded, 
not for the protection of the witness. or of 
the party in the particu’ar case, but upon 
general grounds of public policy, because of 
the confidential nature of such communica- 
tions.’’ * 





VALIDITY OF ORDINANCE PROHIBITING THE 
SLAUGHTERING OF ANIMALS WITHIN City Liw- 
1ts.—In the slaughter-house cases,° Mr. Jus- 
tice Miller, in giving the opinion of the court, 
speaking of the police power used the follow- 
ing language :— 

‘The regulation of the place and manner of con- 
ducting the slaughtering of animals, and the bus- 
iness of butchering within a city, and the inspec- 
tion of the animals to be killed for meat, and of 
the meat afterwards, are among the most necessa- 
ry and frequent exercises of this power.” 


It was held that it was competent for the 
State of Louisiana to enact a law in pursu- 
ance of which all animals slaughtered at the 
city of New Orleans for food should be 
slaughtered at one place only. The Supreme 
Court of California, in the case of Ez parte 
Heibron,® following the principle announced 
in this decision, hold that it is competent for 
the Board of Trustees of the city of Sacra- 
mento, acting in pursuance of a power con- 
ferred upon them by the legislature, to pro- 


3109 Mass., 487. ; 

4 Vogel v. Gruaz, 16 Chic. Leg. News, 191. 
516 Wall. 63. 

64 Pac. Rep. 648. 





hibit the slaughtering of any animal, or the 
erection or maintenance of any slaughter- 
house, or the dressing or cleaning of any 
slaughtered animal, within the limits of the 
city. Previous decisions of the same court 
are referred to as upholding such exercise of 
the police power.’ 








DISCHARGE OF SURETIES BY EX- 
TENSIONS TO PRINCIPALS. 





1. General’ rights of sureties—Strict construction o 
liabilities. 

2. Release of sureties by extensions to principals 
without their consent. 

3. Extensions to release surety must be definite. 

4. When extension is ineffective as to release of surety. 

5. Surety not discharged by agreement to give time 
unless his remedy is impaired. 

6. Character and essentials of agreements for exten- 
sion which will release sureties. 

7. Imperfect and defective agreements for extension 
and giving time. 

8. What is a consideration that will support contracts 
for extension. Rulings as to interest. 

9. Time when contract is made immaterial. Relation of 
principal and surety continues after judgment. 

10. Sureties who are not entitled to release on account 
of extension. 

11. Proofjof contracts for extension releasing sureties. 
Collateral security. 

12. What is incumbent on the surety. 

13. Rules as to usury. 

14. A surety may be discharged, although the delay 
is not injurious to him. 


1. The general rights of sureties—Strict 
construction of liabilities.—The obligations 
of sureties are usually incurred from 
motives of personal friendship, family ties 
and similar considerations. There is nei- 
ther hope nor expectation of pecuniary 
profit or advantage ; for the substantial fruits 
of the jeopardy are exclusively enjoyed by 
the principal obligor. There are indeed 
cases of reciprocal engagements of this 
description in which sureties derive by in- 
direction some material advantage from their 
complaisance; nevertheless courts have in- 
variably regarded the surety as a favored 
debtor, and accorded to him the most lenient 
treatment consistent with law and justice. 
This advantage consists in a strict construc- 
tion of his obligations. He is bound only by 
the very terms of his contract, and his liability 


1 Ex parte Schrader, 33 Cal. 279; Johnson v. Simon- 
ton, 43 Cal. 242; Ex parte Smith, 38 Cal. 702; Ex parte 
Casinillo, 62 Cal. 538. 
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cannot be extended by implication beyond - 
those terms. 

It is not the purpose of this article to treat 
generally the relation of principal and surety, 
nor what is necessary to establish that relation, 
nor the essential elements of the contract of 
suretyship, nor the other principles of law con- 
trolling the matter. The subject is too broad 
to be exhaustively treated, and much must, 
for present purposes, be taken for granted. 
Assuming that the relation of principal and 
surety exists, that the obligations of that rela- 
tion have been incurred, the present inquiry i$ 
how the liability of the surety may be dis- 
charged by the action or agreements of the 
principal debtor and the creditor, who in such 
action or agreements have excluded the surety 
from their counsels. 

2. Release of sureties by extensions to princi- 
pal,without their consent.-The most usual mode 
in which the liability of the surety is abrogated 
by the conjoint action of his principal and the 
common creditor, is the forbearance of the lat- 
ter under a valid and obligatory agreement with 
the former. Any agreement between them by 
which, without the knowledge and consent of 
the surety, the time of payment of the debt or 
performance of the contract, is extended, 
releases the surety from his obligation ; for the 
obvious reason that the contract so altered by 
such agreement, is not the contract which the 
surety made ; and under the strict construction 
to which in every instance the surety is entitled 
he can be held liable under no other contract.! 
It is essential, however, that the agreement for 
the extension shall be obligatory on the 
creditor, that it be founded upon a valid legal 
consideration, and that it preclude any legal 
enforcement of the original contract by an 
appropriate legal action within the period 
covered by the extension. And if the creditor 
enters into an agreement to forbear, and 
actually does forbear in pursuance of that 
agreement, for the time stipulated in it, the 
surety is discharged, although the agreement 
to forbear was not founded on any lawful 


1 Deal v. Cochran, 66 N. C. 269; Pipkin v. Bond, 5 
Ired. (N. C.) 91; Combe v. Woolfe, 8 Bing. 156; Haden 
v. Brown, 18 Ala. 641; Huffman v. Hulburt, 18 Wend. 
375; Sailly v. Elmore, 2 Paige Ch. 497; Miller v. Mc- 
Cann, 7 Paige Ch. 451; King v. State Bank, 9 Ark. 185; 
Wadlington v. Gury, 7 Smed. & M. 522; Haynes v. 
Covington, 9 Smed. & M. 470; Bank ete. v. Burns, 46 
N. Y. 170; Ide v. Churchill, 14 Ohio St. 372. 





consideration.? If, however, there is no 
agreement for the extension of time, and the 
creditor merely delays the pursuit of his 
remedy, such delay will not discharge the 
surety.” And this is the rule, although the 
creditor may have delayed a very long and 
unreasonable time. The right of the surety 
to be released is, in no respect, derived from 
the delay or the forbearance of the creditor, 
but from the agreement to forbear or delay. 
However protracted may be the indulgence, 
or however disastrons its consequences to the 
surety, he has no right to complain ; for, in the 
absence of any agreement between the 
principal and the creditor, he had a perfect 
right to pay the debt to the creditor, to be 
subrogated to his rights,and enforce them 
against the principal debtor. This leading 
idea runs through every case on the subject. 
If the creditor, by his contract with the princi- 
pal, has disabled himself from enforcing his 
rights by legal process, even for a day, he 
has equally deprived the surety of his right 
to subrogation and legal process, has changed 
the terms of the contract, and by that change, 
however minute it may be, has annihilated 
it so far as it bound the surety.* 

3. Extension of time of payment which will 
release surety must be definite.—It is said to 
be essential to the release of asurety by an 
agreement without his consent, between his 
principal and the creditor, for an extension of 
the time of payment,that the agreement should 
be distinct and definite ; and that the period of 
prolonged indulgence shall be fixed. This is 
very true; but it amounts to no more than 
that the agreement to give time must be an 
obligatory contract ; for an agreement to give 
time indefinitely would be void for uncertaintys 
The period of indulgence may be somewhat 
vague; but if a definite time is so indicated 
that it may be rendered certain, the extension 
is valid and the surety is released. ‘Thus, an 
agreement to give time ‘‘until next summer,”’ 
or ‘‘until the fall’’ has been held to mean up 
on the first‘of June and the first of September, 
respectively, and to fix the date of the exten- 


2 Bank etc. v. Evans, 9 W. Va. 378. 

3 Humphreys y. Crane, 5 Cal. 173. 

4 Whiting v. Clark, 17 Cal. 407; Hunt v. Bridgham, 2 
Pick. 581; Reid vy. Flippin, 47 Ga. 273; Roberts v. Col- 
vin, 5 Gratt. 358. 

5 Bucklen v. Huff, 53 Ind. 474; Board of Police, ete 
v. Covington, 26 Miss. 470. 
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sion with sufficient certainty. In a Pennsyl- 
vania case, however, it was held that an agree- 
ment to forbear until ‘‘some time in the sum- 
mer’’ was too uncertain to release the surety. 
The rule, in the opinion of the court, was that 
an agreement on the part of the creditor which 
will release a surety must be for forbearance 
for a time certain, or for total forbearance or 
forbearance for a reasonable time.’ 

4. When extension is effective as to 
release of surety—A surety is not released 
by indulgence granted by the creditor 
to his principal, if he himself participates in 
the contract and assents to the indulgence ; 
nor if the agreement to extend be without 
consideration passing to the creditor, unless 
the agreement be fully carried out and the 
indulgence actually given; nor if in the con- 
tract all the rights of the surety be reserved.*® 
It will be observed that each of these dicta is 
strictly consistent with the inflexible rule on 
this subject, 7. e., that the surety is entitled to 
stand upon the very terms of his contract. If 
he participates in the agreement for the ex- 
tension, that contract is his contract, as well 
as the contract of his principal, and his 
original obligation cannot be abrogated by it; 
if the contract for the extension between the 
creditor and his principal be without consid- 
eration, itis nudum pactum,cannot be enforced 
against either, and, being a nullity, cannot 
affect the liability of the surety ; and if all his 
rights are reserved in the contract of exten- 
sion, it is manifest that no remedy which he 
posesses can possibly be impaired. Unless his 
contract is varied or his remedy impaired by 
the act of his creditor, he cannot, upon any 
principle, be entitled to his discharge. 

5. Surety not discharged by agreement to 
give time, unless his remedy is impaired.—The 
principle upon which a surety is released by 
an agreement to give time between the creditor 
and his principal is twofold: first, that his 
obligation is thereby changed,—he is entitled 
to a strict construction of his contract, and 
the contract as modified, not being that to 
which he bound himself, is not obligatory on 
him; second, that by such alteration his 
remedy is impaired. Upon this latter ground 


6 Abel v. Alexander, 45 Ind. 523. 

7 Miller v. Stem, 2 Penn. St. 236. 

8 Hunter v. Gett, 4 Rand. 404; United States v. Nich- 
ols, 12 Wheat. (U. S.) 505; McLemore v. Powell, 12 
Wheat. (U. S.) 554. 





it is held that if indulgence is given upon a 
condition precedent which is not performed, 
the surety is not discharged.’ This, it is said, 
is because the remedy of the surety is not im- 
paired by such agreement; a better reason is 
that no such indulgence was in fact given, and 
there was no valid agreement to give it, as the 
condition failed before the right to the exten- 
sion accrued to the principal debtor. 

6. Character and essentials of agreements 


Jor extension which will release sureties—It is 


not only essential that an agreement to extend 
the time for payment or performance which will 
discharge sureties shall bind the parties to it," 
but, as already,intimated,'the period of the ex- 
tension granted must be precise and definitely 
fixed." And the like exactness is required in 
the agreement itself. Inan English case it is 
held that to discharge a surety there must be 
such a contract between the creditor and the 
principal as would prevent the surety from 
having the same remedy against the principal 
as he might have had upon the original con- 
tract.” The agreement for extension which 
will discharge a surety must be so definite 
and conclusive that if the creditor should 
bring suit before the expiration of the extend- 
ed period, the agreement would be a conclu- 
sive answer to the suit.” But if the agree- 
ment for the extension is founded upon an 
illegal contract to pay usurious interest, the 
agreement, being void, is nobar to a suit by 
the surety, and cannot therefore operate to 
discharge him.“ This subject, however, is 
more fully considered in another connection. 

7. Imperfect and defective agreements for 
extension and giving time.—Itis essential, as 
already stated, that the agreement to give 
time shall be obligatory upon both parties : 
hence if one party assents to a proposition of 
this character, but does not notify the other 
of his assent, there is manifestly no complete 
contract, and the surety is not discharged ;° 
nor is he discharged by a written contract in- 
complete for want of a necessary signature.” 
Nor is a surety discharged by an extension 


9 Norris v. Cromney, 2 Rand. 323; Hunter v. Yett, 4 
Rand. 404. 

0 Hays v. Wells, 34 Md. 512. 

ll Miller v. Stern, 2 Penn. St. 286. 

2 Heath v. Key, 1 Younge & G. Exch. 434, 

138 Hunt v. Postlewait, 28 Iowa, 427. 

14 Galbreath v. Fullerton, 53 Ill. 126. 

4 Branch Bank etc. v. Robinson, 5 Ala. 623. 

16 Barber v. Burroughs, 51 Cal. 404. 
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granted ultra vires by an agent of the creditor ; 
for the simple reason that the contract for the 
extension, being void, could not be enforced 
against the‘creditor ; and, as he was not bound 
by it, neither his remedy nor that of the surety 
could be affected.” A surety is not dis- 
charged by an extension agreed upon between 
his principal and the creditor, unless such 
extension is based upon a valid and good con- 
sideration, and the mere promise of the 
principal to pay the debt at the expiration 
of the limited period, with interest, is not a 
good consideration, because the principal 
promised to do no more than he was previously 
bound to do.* Whether the agreement to 
pay interest would render such a promise a 
valid consideration for an extension, depends 
upon the question whether the right of the 
creditor to interest was absolute or contingent. 
This point is more fully considered in the next 
section. 

8. What is a consideration that will support 
contracts for extension. Rulings as to in- 
terest.—It is manifest that the considera- 
tion upon which an extension that will re- 
lease a surety is granted, must be a good 
consideration. The debtor must give some- 
thing to the creditor to which he had not 
been previously entitled. Hence, a part pay- 
ment is not such a consideration; for the 
creditor was entitled, not only to part, but to 
full payment of the debt ”. Whether a 
promise to pay legal interest upon the debt 
after its maturity (under the original con- 
tract) would suffice to discharge the surety, 
depends upon the legal right of the creditor 
to collect interest on overdue paper. If his 
right to do so was, under the law of the State, 
absolute, the promise to pay, or the actual 
payment of interest, would clearly be a mere 
promise to give, or a gift to the creditor of 
that which was his own, and could form no 
consideration for any contract whatever. If 
the right of the creditor to interest after 
maturity was contingent or defeasible, then 
the promise to pay interest confirms a ques- 
tionable right and confers an actual benefit, 


17 Lawrence v. Johnson, 64 Ill. 351. 

8 Kellogg v. Olmstead, 25 N. Y. 189; Miller v. Hol- 
vrook, 1 Wend. 317; Gibson v. Rennie, 19 Wend. 390; 
Pabodie v. King, 12 Johns. 426; Reynolds v. Ward, 5 
Wend. 501; Fulton v. Matthews, 15 Johns. 433. 

King v. State Bank, 9 Ark. 185. 





and may well form a valid consideration for a 
contract. This would, upon general principles, 
seem to be the law. But the authorities on the 
point are not uniform. In New York, as 
already stated, a promise to pay the debt with 
interest is not a valid consideration to sup- 
port a contract for extension. In other 
States it has been held that an actual pre- 
payment of interest in advance will uphold 
an agreement for forbearance and dis- 
charge the surety.“ And upon the same 
principle a mere promise to pay the debt at a 
future day with interest has been regarded as 
a sufficient consideration to support a con- 
tract of this description. * If the stipulated 
rate of interest is raised by the contract of 
extension, that increase is a sufficient consid- 
eration to discharge the surety. * And if the 
interest is increased so as to exceed the legal 
rate, the surety will be discharged notwith- 
standing the usury; for the creditor cannot 
take advantage of his own wrong, and the 
usury being a matter of defence, the contract, 
though defeasible, is valid, unless defeated by 
a plea of usury. * And if the original con- 
tract was for payment in a depreciated cur- 
rency, and the extension was [granted in 
consideration that the payment should be 
made in a better currency, the surety will be 
discharged ; for the difference in value be- 
tween the currency originally agreed upon, 
and that subsequently stipulated, is a valid 
and sufficient consideration to support the con- 
tract of extension,™ and such a contract, thus 
validated, will discharge the surety. And if 
the debtor purchases property from the credi- 


. tor and gives a note and a mortgage to secure 


it, and this purchase is made the considera- 
tion for an extension of the debt, it will suf- 
fice to discharge the surety. * 

9. Time when contract is made immaterial. 


2 Kellogg v. Olmstead, etc., supra. 

21 Grafton Bank vy. Woodward, 5 N. H. 99; Bailey v. 
Adams, 10 N. H. 162; New Hampshire Savings Bank 
y. Ela, 11 N. H. 335; Lime Bank v. Millett, 34 Me. 547; 
Flynn v. Mudd, 27 Ill. 323; Redman v. Deputy, 26 Ind. 
338; Scott v. Saffold, 37 Ga. 374; Robinson y. Miller, 2 
Besh. (Ky.) 179; Woodburn vy. Carter, 50 Ind. 376. 

2 Brown v. Prophet, 53 Miss. 649; Chute v. Potter, 37 
Me. 102; McComb vy. Kittridge, 14 Ohio, 348. 

% Huff v. Cole, 45 Ind., 300. 

24 Brown v. Prophet, 53 Miss. 649; White v. Whit- 
ney, 51 Ind., 124; Myers v. Nat. Bank, 78 IIl., 257; 
Scott v. Harris, 76 N. C., 205. See also Bellington v. 
Wagner, 33 N. Y., 31. 

2% Washington v. Tait, 3 Humph., 543. 

26 Dunham v. Downer, 31 Vt., 249. 
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Relution of principal and surety continues 
after, judgment.—The time when the con- 
tract for the extension may be made is 
wholly immaterial. All that is necessary 
is that there shall be a valid debt against 
principal and surety, and if the extension is 
given to the former without the knowledge 
and consent of the latter, either before or 
after the maturity of the obligation, he is 
released by the extension. ** And it may be 
added that the relation of principal and 
surety continues for this purpose, even after 
judgment has been rendered, and an execu- 
tion issued; and an extension granted even 
then to the principal will, under appropriate 
circumstances, release the surety. * 

10. Sureties who are not entitled to release on 
account of extension.-—It must be borne in mind 
that the privilege of the surety to be released by 
time given to his principal is a mere equity. It 
is incumbent on him, in order to entitle him to 
exemption from his liability as an obligor, to 
show that that the fact of the suretyship was 
known to the creditor. The surety’s equity 
in this respect binds only those who are aware 
of its existence.” And it is equally true that 
if the parties were joint principals when the 
contract was originally made, they cannot 
change their relations so as to become princi- 
pal and surety, and secure to one of them the 
advantage of the rule in question. As to the 
creditor, they remain joint principals until the 
debt shall have been paid.*” And this line 
of defence is equally unavailable for a surety 
who has been amply indemnified by his prin- 
cipal ;*" for, by reason of the indemnity, he 
becomes himself a principal. 

11. Proof of contracts for extension releasing 
sureties,-—Collateral securities.--The agreement 
by which the extension of payment is granted 
need not be in writing nor even in express 
language; whether such an agreement was 


27 Stowell v. Goodenow, 31 Me., 538; Hutchinson vy. 
Moody, 18 Me., 393; G'fford v. Allen, 3 Mete., 255. 

2 Blazer v. Bundy, 15 Ohio St., 57; Carpenter v. 
Devon, 6 Ala., 718; Commonwealth v. Miller, 8 Serg. & 
R., 352; Sneed v. White, 3 J. J. Marsh., 526; Givens v. 
Briscoe, 3 J. J. Marsh., 534; Jones v. Bullock, 3 Bibb., 
467; Comegys v. Booth, 3 Stew. (Ala.) 14. 

2 Kaeghn v. Fuller, 14 N. J. Eq., 419; Harrison v. 
Crestvald, 3 Barn. & Ad., 36; Wilson v. Foot, 11 Mete. 
285; Gahn v. Niemecwiez, 3 Paige Ch., 614; s.c., 11 
Wend., 312; Overend v. Oriental, ete., Co., L. R., 7 
House of Lords, 348. 

30 Swire v. Redman, L. R. 1 Q. B. D., 536. 

31 Klienhaus v. Generous, 25 Ohio St., 667; Smith v. 
Steel, 25 Vt., 427. 





made is a question of fact fora jury. Itisa 
matter of mutual understanding and intention ; 
and, like other contracts, the agreement may 
be derived and inferred from acts, declara- 
tions, facts and circumstances.” And among 
those facts a very persuasive one is, that the 
creditor takes from his principal debtor whose 
original obligation is overdue, a note of a 
third person that has some days to run, and, 
expressly declining to accept it in satisfac- 
tion, says that he will hold it till its maturity. 
Taking such a security, together with actual 
forbearance, has been held to constitute suffi- 
cient evidence of an agreement to extend the 
time of payment on the original debt to the 
maturity of the new note, and consequently to 
discharge the surety on the former. *® And 
while it is certainly true that taking a new 
security will operate a release of the sureties 
on the original obligation, if the effect of the 
transaction is to extend the time of payment, 
and the mere fact of the new security being 
taken is strong evidence that an extension 
was given; it is equally true that no such re- 
lease is made, if the new security is merely 
collateral and there is no contract for delay. 
Thus, taking a mortgage to secure a defalca- 
tion on an official bond, not giving time on the 
bond, does not release the surety; nor is the 
endorsor of a bill of exchange released by 
collateral security taken by the holder from 
the maker. * If anew security be given as a 
deed of trust to secure the payment of a note, 
and in the deed it is sipulated that it should 
be null and void if the debtors paid the debt 
within a specified time extending beyond the 
maturity of the note,—in such a case the sure- 
ties on the note are released. And in a like 
case where a deed of trust was executed to 
secure an overdue note and a stipulation made 
that it should not be foreclosed for six months, 
it was held that the surety was discharged ; 
because the stipulation for delay in foreclos- 
ing the deed of trust necessarily inplied an 


32 Brooks v. Wright, 13 Allen, 72. 

33 Dorlen vy. Christie, 39 Barb., 610. See also Apple- 
ton v. Parker, 15 Gray, 173; Andrews v. Marrett, 58 
Me., 539; Rhodes v. Hart, 51 Ga., 320; Chickasaw 
County v. Pitcher, 36 Towa, 594. 

34 United States v. Hodge, 6 How. (U. 8.) 279; James 
v. Badger, 1 Johns. Cas. 131; Kennedy v. Motte, 3 Mc- 
Cord 13; Hurd v. Little, 12 Mass., 502; Ruggles v. 
Patten, 8 Mass., 480; Shaw v. First Church, 39 Penn. 
St., 236; Hayes v. Wells, 34 Md., 512. 

3 Smarr v. Schrutter, 38 Mo., 478. 
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agreement that there should be a like delay 
in collecting the debt by ordinary process of 
law. * 

12. What is incumbent on the surety.— 
While it is clearly settled that mere delay, 
however unreasonable, of the creditor in the 
enforcement of his rights, will not release the 
surety, unless such delay is the result of con- 
tract or fraud,®™ it is equally true that in 
such a case there is a duty incumbent upon 
the surety. As his contract amounts to a 

uaranty of payment, he is in default as soon 
as the paper is dishonored and the cause of 
action accrues; and, as Lord Eldon says, ‘‘it 
is his business to see whether the principal 
pays, and not that of the creditor.’’ * Conse- 
quently the creditor owes no duty to the surety 
to put him upon his guard, such as to give him 
notice of the delinquency of the principal; 
but the duty is on the other side. It is in- 
cumbent on the surety after his liability has 
been fixed by non-payment, and, in cases of 
negotaible paper, by notice of protest, to avail 
himself of such statutory provisions as may be 
availiable to him under the law of the State, 
or at least to demand that the creditor pro- 
ceed to collect the debt, and to indemnify the 
creditor for the expense of doing so. If he 
remains supine, the creditor has a perfect 
right to be equally inactive, and may postpone 
the collection of the debt as long as it may be 
his pleasure to do so, provided of course, as 
already stated, the delay is the result neither 
of fraud on his part, nor of a contract with the 
principal. ® If, however, under these circum- 
stances the negligence of the creditor renders 
unproductive some collateral security, such as 
a mortgage, it would seem that the surety 
would be released. “ The mere suspension 


36 Lea v. Dozier, 10, Humph., 447. 

37 Summerhill v. Tupp, 52 Ala., 227; People v. 
White, 11 Ill., 341; Humphreys v. Crane, 5 Cal., 178; 
Hunt v. Bridgham, 2 Pick., 581; Kirby v. Studebaker, 
15 Ind., 45; Freaner v. Yingling, 37 Md., 491; Leavitt 
v. Savage, 16 Me. 72; Carter v. Jones, 5 Ired. Eq., 196; 
Johnston v. Searcy, 4 Yerg., 182; Bailey v. Adams, 10 
N. H., 162; Joslyn v. Smith, 13 Vt., 353; Vilas v. Jones, 
10 Paige, 76; Brubaker v. Okesen, 36 Penn. St., 519; 
Farmers’ Bank v. Reynolds, 13 Ohio, 84; Goodwynn v. 
Hightower, 30 Ga., 249; Shook v. State, 6 Ind., 113; 
Williams v. Covelland, 10 Cal., 419; Ford v. Beard, 31 
Mo., 459. 

38 Wright v. Simpson, 6 Vesey Jr., 734. See also Rees 
v. Berrington, 2 Ves. Jr., 540, 544; Ex parte Rushforth 
11 Ves. Jr., 22; Kirby v. Studebaker, supra; Trent 
Nav. Co. v. Harley, 10 East,. 34, 40. 

39 Wright v. Simpson, supra. 

# Lumsden v. Leonard, 55 Ga., 374. 





of an execution before a levy will not relieve 
a surety ; ! it would be otherwise if the sus- 
pension were after the levy had been made, 
and had defeated the lien secured by the 
levy. 

13. Rules as to usury.—The rulings on the 
subject of usury are not uniform. If delay 
has been granted in consideration of a 
promise to pay usurious interest, it has been 
held that the sureties are not discharged ; 
because the contract for the usury was abso- 
lutely void. * On the other hand, it has been 
held that, after the principal debtor had paid 
usurious interest as a consideration for delay, 
the creditor was bound; the contract on his 
part to forego his remedy for the stipulated 
period was good, and consequently the surety 
was discharged.” The difference seems to 
be that, where the usury is actually paid for 
the delay, the surety is discharged ; whereas, 
when the contract to pay usury is executory, 
he has not discharged. And yet in one case 
in which the surety was held to be released, 
the usury was secured by the separate indi- 
vidual note of the principal. “ The question 
resolves itself into this: If the creditor was 
legally bound not to sue within the time 
limited, the surety is discharged ; if he is not, 
the surety is not discharged. If he has re- 
ceived the usury, it would seem that he was 
bound not to sue; because it does not lie in 
his mouth to defeat his promise by setting up 
the usurious character of the transaction; he 
cannot take advantage of his own wrong. If he 
has not received the usury, he is not bound to 
abstain from suing; because the promise to 
pay him the usury is a void promise, and 
there is no legal consideration for his for- 
bearance. The distinction is somewhat thin, 
but is perhaps in sufficient accord with legal 
principles. 

14. A surety may be discharged, although 


41 Summerhill v. Tapp, 52 Ala., 227; Wilson v. Bank, 
etc., 9 Ala., 847; Hetherington, v. Branch Bank, etc., 
14 Ala., 68; Royston v. Howie, 15 Ala., 309; Sawyer v. 
Bradford, 6 Ala., 572; State Bank v. Edwards, 20 Ala., 
512. 

#2 Kyle v. Bostick, 10 Ala., 589; Tudor v. Goodloe, 1 
B. Monr., 322; Pykes v. Clarke, 3 B. Monr., 262; Wil- 
son v. Langford, 5 Humph., 320; Offutt v. Glass, 4 
Bush., 486. 

4 White v. Whitney, 51 Ind., 124; Myers v. First, ete. 
Bank, 78 IIl., 259; Scott v. Harris, 76 N. C., 205; Billing- 
ton v. Waggoner, 33 N. Y., 31; Hubly v. Brown, 16 
Johns. 70. 

# Scott v. Harris, supra. 
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the delay is not injurious to him— 
It is not the material injury suffered 
by the surety which entitles him to a 


discharge when time has been given by 
the creditor to the principal without his 
consent. The courts will not inquire into 
that; for ‘‘ actual detriment is not the 
criterion, nor even a material  ingredi- 
ent.’’* The rule is that if the creditor has 
disabled himself, the surety is ipso facto dis- 
charged ; if he has not, no eventual loss from 
mere delay will produce that effect. The 
obligation, after the contract for delay has 
been made, is no longer what it was, and the 
surety, standing, as he is entitled to do, on 
the very terms of his contract, is not bound 
by it in its new form. “. 
W. L. Murrres, Sr. 
St. Louis, Mo. 








CIVIL LIABILITY FOR CONSPIRACY TO 
PREVENT THE COLLECTION OF A TAX 
TO PAY MUNICIPAL BONDS. 





FINDLAY v. MCALLISTER. 





Supreme Court of the United States, Jan. 12, 1885. 


The plaintiff, being the holder of certain county 
ae obtained a judgment against the county in the 

nited States Circuit Court. He afterwards obtained 
a mandamus in the same court, requiring the county 
court to levy a tax to pay the judgment. Certain citi- 
zens formed themselves into a “tax-payers associa- 
tion” and succeeded, by threats and hostile demon- 
strations, in preventing its collection. It is held (Mil- 
ler and Field, JJ., dissenting) that they are liable to 
the plaintiff in damages. 


In error to the Circuit Court of the United 
States for the Eastern District of Missouri. 

The plaintiff in error was the plaintiff in the 
circuit court. He brought hissuit against Thomas 
McAllister and fourteen other defendants, to re- 
cover damages upon a cause of action, which was 
stated in his petition substantially as follows: The 
plaintiff, being the holder and owner of certain 
bonds issued by the county of Scotland, in the 
State of Missouri, and of certain interest coupons 
detached therefrom, recovered on September 25, 
1877, in the same circuit court in which the 
present action was brought, a judgment on his 


*# Pipkin v. Bond, 5 Ired. Eq., 91; Mayhew v. Boyd, 
5 Md., 102; St. Albans Bank v. Dillon, 30 Vt., 122; Mil- 
ler v. McCoun, 7 Paige, 452; Bangs v. Strong, 11 Paige, 
11; Rathburn v. Warren, 10 Johns., 587; Wright v. 
Bartlett. 43 N. H., 348. y 

# Rees v. Barrington, 2 Vesey Jr., 540; Samuel v. 
Howarth, 3 Meriv., 272. 





coupons against the county for the sum of 
$4,008.86. The county failing to pay the judg- 
ment, the circuit court issued a peremptory writ 
of mandamus, commanding the county court of 
Scotland county to levy and cause to be collected 
a special tax upon all the taxable property within 
the county, sufficient to pay the judgment, with 
the interest thereon, and costs. At the same time 
writs of mandamus were issued by the same circuit 
court, directing the same county court to levy 
similar special taxes to pay various other judg- 
ments rendered against the county, upon like de- 
mands, in favor of several other plaintiffs. In 
obedience to these writs the county court levied a 
special tax, denominated ‘“‘judgment tax‘ suffi- 
cient to pay off all the judgments, and caused the 
same to be placed on the tax-books of the county, 
and the tax-books to be delivered to the collector 
of the county for the collection of the tax. A 
part of this tax, so levied, was levied in obedience 
to the writ of mandamus in the case of this plaintiff 
against the county, and for the purpose of raising 
money to pay off his judgment. ‘‘Wherefore the 
plaintiff,’ the petition averred, ‘had a vested 
right and interest in said special tax to the amount 
of his judgment, interest, and costs.” 

After the special tax had been levied, and the 
tax-book placed in the hands of the collector for 
collection, the defendants, with about 2,000 other 
evil-disposed persons, residents of Scotland coun- 
ty, for the purpose of depreciating the value of 
the bonds held by the plaintiff, and thereby in- 
ducing and compelling him to compromise his 
judgment and bonds at much less than their value, 
did, unlawfully and maliciously, and in contempt 
of the orders and mandates of the circuit court, 
combine and conspire to hinder and prevent the 
county court and the collector from performing 
the things required by the mandate of the circuit 
court, to-wit, the collection and payment of the 
special tax. To this end, the defendants and their 
confederates organized themselves into an associ- 
ation called ‘‘The Tax-payers Association of Scot- 
land County,” with branch organizations in 
various school-districts of the county, for the 
purpose, among other things, of resisting the col- 
lection of the special tax, and the defendants and 
their confederates did pledge themselves to con- 
tribute of their means and influence, and to pro- 
tect each other in all efforts made, to resist the 
payment thereof. In furtherance of their design, 
the defendants and their confederates, members of 
said association, made and published threats of 
violence against the attorneys of the plaintiff, who 
were employed to represent him in the collection 
of his judgment, and gave out and circulated the 
threat that no person would be allowed to bid upon 
or purchase any property that might be offered for 
sale by the collector to enforce the payment of the 
special tax, intending thereby to intimidate any 
person from bidding upon or purchasing any 
property offered for sale by the collector for the 
payment thereof. To induce the tax-payers of the 
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country to join the association and aid in carrying 
out their unlawful conspiracy, the defendants and 
their confederates falsely and fraudulently gave out 
and published that such bonds and special tax 
were illegal, null and void and they were under 
no obligation, legal or moral, to pay the same, 
well knowing that such declarations were false. 

During the month of February, 1878, the col- 
lector of the county, for the purpose of collecting 
the special tax, levied upon a large number of 
horses and mules, and advertised them to be sold 
on February 28, 1878, at Memphis, in said country 
of Scotland; whereupon the defendants and their 
confederates, in order to prevent the sale of the 
property so levied on, and prevent the payment of 
the plaintiff’s judgment, and so to harass and 
wrong him as to induce him to compromise his 
judgment and bonds at much less than their value, 
assembled in vast numbers at the time and place 
advertised for the sale, and, by their combined in- 
fluence, threats, and hostile demonstrations, did 
so overawe and intimidate the persons who had 
gone to the place of sale, for the purpose of, and 
with intent to, bid on the property, as to prevent 
them from bidding when the samme was offered for 
sale; and, by reason of such combined influence, 
threats, and menaces, the defendants and their 
confederates, members of said association, acting 
under its orders, did prevent any person from bid- 
ding on the property when so offered for sale, 
and did prevent it from being sold. 

The unlawful combination and conspiracy of the 
defendants, to injure and defraud the plaintiff, 
and prevent the collection of his judgment, still 
exists; and by reason of the combined influence, 
threats, menaces, and hostile demonstrations of 
the defendants, the tax-payers of Scotland county 
are overawed and intimidated, and so influenced 
that they do not pay the special tax, nor has the 
collector, by reason of said combination and as- 
sociation, been able to collect the same. The 
plaintiff, by reason of the premises, has been 
damaged tothe amount of his judgment, to-wit, 
$4,008.86, with interest thereon from September 
25, 1877, and cost; for which, with $3,000 ex- 
emplary damages, he demands judgment against 
the defendants. 

The defendants demurred to the petition. In 
support of their demurrer they assigned and argued 
both in the circuit court and this court, the follow- 
ing grounds: (1) That the plaintiff had nosuch 
legal property interest in the taxes in question as 
to entitle him to maintain actions for conspiracy ; 
(2) that he had sustained no legal damages by the 
alleged acts of the defendants. The court sustain- 
ed the demurrer, and rendered a judgment for the 
defendants, to reverse which the plaintiff brings 
this writ of error. 

A. J. Baker and F. T. Hughes, for plaintiff in 
error. No appearance for defendants in error. 

Woops, J. delivered the opinion of the court: 

The facts stated in the petition are admitted by 
the demurrer, and. for the present consideration 





of the case, must be taken as true. The statutes 
of Missouri, which were in force when the bonds 
mentioned in the petition were issued, and which 
still remain in force, provide as follows: There 
shall be a collector of revenue for every county, 
who shall give bond conditioned that he will 
faithfully and punctually collect and pay over all 
State, country and other revenue, for the two years 
next ensuing the first day of March thereafter. 
After the tax-book for the year has been correct- 
ed, and the amount of the county tax stated 
therein, the county court shall cause the 
same to. be delivered to the collector, and 
he shall be charged with the whole amount of the 
tax-book so delivered to him. The collector shall 
diligently endeavor, and use all lawful means, to 
collect the taxes which he is required to collect in 
his county. After the first day of October he shall 
have power to seize and sell the goods and chattels 
of any person liable for taxes in the same manner 
as goods and chattels are, or may;be required to be, 
seized and sold under executions issued in judg- 
ments at law; and no property shall be exempt 
from seizure and sale for taxes due on lands and 
personal property. The collector, having made 
settlement according to law, of the revenue col- 
lected by him, shall pay the amount found due 
into the county treasury. When ademand against 
acounty is presented to the country court, the 
court shall ascertain the amount due, and order it 
to be paid out of the particular fund (designating 
it) applicable to the payment of such demand, and 
order their clerk to issue a warrant therefor on the 
treasurer of the county, which shall designate the 
particular fund out of which the same is to be paid. 
The treasurer of the country is required to make 
an entry in a book, to be kept by him, of all 
warrants for money lawfully drawn by the county 
court presented to him for payment; and all 
warrants so presented shall be paid out of the 
funds mentioned in such warrants, and in the order 
in which they shall be presented for payment. 
See sections 5370, 5394, 6733, 6754, 6774. 6821. 6822, 
Rev. St. Mo. 1879. 


The question presented by the demurrer to the 
petition is not one of the measure of damages. If 
the plaintiff has sustained any substantial injury 
by reason of the wrongful acts of the defendants 
set out in the petition, for which he is entitled to 
his action against them, the demurrer to the peti- 
tion should have been overruled. It is evident 
from the provisions of the statutes of Missouri, 
whose substance has been given, that the money 
received by the collector of Scotland county in 
payment of the special tax ordered by the county 
court to be collected for the payment of the judg- 
ment of the plaintiff and other judgment credit- 
ors, would, when collected, constitute a separate 
fund in the county treasury applicable to this pur- 
pose. If the special tax had been collected, the 
plaintiff would Have had such an interest there- 
in that a court of equity would, at his in- 
stance, enjoin its diversion to any purpose save 
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that for which it had been levied and col- 
lected, and compel its payment to the sat- 
isfaction of the judgment of the plaintiff. Meri- 
wether v. Garrett, 102 U. S. 472, 514, 515; At- 
torney-General v. Dublin, 1 Bligh. (N. 8.) 312. 
And see Davies v. Corbin, 112 U. 8. 36; s. C. ante, 
4. The use of the money by the county, except 
for the payment of the judgments, which the writ 
of mandamus had been ‘issued to enforce, would 
have been a clear contempt of the orders and pro- 
cess of the circuit court, as well as a violation of 
the law of the State. 

The writ of mandamus under which the collector, 
according to the averments of the petition, was 
proceeding to collect the money to pay the judg- 
ment of the plaintiff, was a substitute for the writ 
of fieri facias, and was the only remedy by which 
the plaintiff could enforce satisfaction. He had, 
therefore, as clear an interest in the money to be 
raised by the special tax for the payment of his 
judgment as he would have had in. the money to 
be collected by the sheriff on execution if his 
judgment had been against an individual. It 
would seem fairly to follow that he had the same 
rights in the one case as in the other, against those 
who, to prevent the satisfaction of his judgment, 
unlawfully interfered with the officer in the dis- 
charge of his duties. 

It is plain that the injury of which the plaintiff 
complains is not one common to himself and the 
public at large, as it would have been had the de- 
fendants interfered to prevent the collection of the 
general taxes of the county. The alleged unlaw- 
ful acts of the defendants could injure only the 
plaintiff, and the other judgment creditors of 
Scotland county, for whose benefit the special tax 
was levied. If there is any cause of action against 
the defendants, it belongs to the plaintiff and other 
judgment creditors individually, and the public 
has no share in it. The objection that the plaintiff 
is only injured in common with all the other mem- 
bers of the body politic, and has no separate and 
individual cause of action, cannot be successfully 
urged. The right of a judgment creditor to pro- 
ceed by action against those who rescue the person 
of his debtor arrested on mesne or final pro- 
cess, or interfere with the goods of his debt- 
or so as to prevent a levy or sale by the 
sheriff to satisfy his judgment, is well re- 
cognized at common law. Thus, in Smith v. Ton- 
stall, Carth. 3,4, adjudged on demurrer in the 
King’s Bench and affirmed in the House of Lords, 
A,a judgment creditor, sued B for procuring J 
8, the judgment debtor, to confess a judgment in 
favor of one J N. to whom he did not owe any- 
thing, and J N sued out execution on this feigned 

udgment, by virtue of which he seized all the 

goods and chattels of J S, which he esloined to 
places unknown and converted to his own use, by 
reason whereof the plaintiff lost his debt. Held, 
that the action lay. 

In Comyns’ Digest. under the head of “Action 
on the Case for Malfeasance,”’ A 5, itis stated that 





an action will lie for rescue of a person arrested 
upon mesne or judicial process, citing May v. 
Proby, 2 Cro. 419; Hodges v. Marks, Id. 486; Mynn 
v. Coughton, Cro. Car. 109; or of goods taken in 
execution, citing Fitzherbert’s Natura Brevium, 
101, 102, Reg. 117. And the action lies by the 
party to the suit in which the arrest was, citing 
Hodges v. Marks, 2 Cro. 486; Mynn v. Coughton, 
Cro. Car. 109; 2 Rolle, Abr. 556, pl. 14, 15. Under 
the head of *‘Rescous.*’ D 2, the same author says: 
** So, if a person arrested upon mesne process be 
rescued, an action upon the case lies against ‘the 
rescuers by the plaintiff in the suit, for he has the 
loss and no remedy against the sheriff.’ referring 
to cases above cited, and also to Kent v. Elwis, 2 
Cro. 242; May v. Proby, 3 Bulst. 200; Congham’s 
Case, Hut. 98. 

In 2 Rolle, Abr. 556, pl. 14, 15, it is said: “If a 
sergeant of London or bailiff of the counter take a 
man on a capias in process at my suit, and J. 8. 
rescues him out of his possession, I may have a 
general writ of trespass against him, because the 
sergeant is, for this purpose, my servant as well 
as the king’s, and because the taking out of the 
sergeant’s possession, he being my servant, is a 
taking out of mine, Trin. 15, Jac. I., Wheatley v. 
Stone, adjudged on a writ of error at Sergeant's 
Inn. But I may have action in the case as well. 
Trin. Jac. I., Speere v. Stone, affirmed same time; 
S. C. Hobart, 180, sub nom. Wheat ey v. Stone.” 

So in Mynn v. Coughton, Cro. Car. 109, cited in 
Bac. Abr. ‘**‘ Execution,’ O, it was held that, if a 
defendant be rescued after being taken on a 
capias ad satisfaciendum, the plaintiff may have 
an action for the misfeasance against the rescuers ; 
for he is the party who hath the loss, and to 
whom the injury is done, and he ought not to be 
compelled to sue the sheriff, who may be dead, 
and if he recover, the rescuers may plead it, if sued 
by the sheriff, so that there isno danger of being 
double charged. 3 to 7. S. Hut. 98, sub nom. 
Congham’s Case. 

In May v. Sheriff of Middlesex, Cro. Jac. 419, 
which was an action on the case for escape on 
mesne process, it was held that rescue may be 
pleaded in bar, but not for escape on the final 
process. On mesne process, the sheriff. was not 
bound to take posse comitatus, and on rescues re- 
turned by sheriff on mesne process, process may 
be awarded against the rescuers, and an action on 
the case lies against them. 5S. C. 3 Bulst. 198-201, 
where a full argument by Coke and Doddridge is 
reported. The latter refers to Fitz. N. B. 102, to 
show that the party may sue rescuers. 

Hodges v. Marks, Cro. Jac. 485, was an action 
in the case for rescuing plaintiff's debtor out of 
sheriff’s possession after arrest On mesne process, 
whereby the debtor escaped and went to places 
unknown. Held good, for the loss is the plaint- 
iff’s, as he cannot sue the sheriff; and therefore it 
is reason that he should have action against those 
who did the injury to him whereby he lost his 
process and his means to recover his debt. Kent 
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v. Elwis, Cro. Jac. 241. See, also. May v. Proby, 
3 Bulst. 200; Bonham Strangewaie’s Case, 5 Mod. 
217; Boothman v. Earl of Surry, 2 Term R. 5: 
Bonafous vy. Walker, Id 126. 

In Bentley v. Donnelly, 8 Term R. 127, which 
was an action by plaintiff in primer action against 
rescuers of defendant after arrest on mesne pro- 
cess, the action was sustained. 

These principles have been recognized by courts 
of high authority in this country. In Yates v. 
Joyce, 11 Johns. 136, Yates, the assignee of. a 
judgment against John Joyce, which was a lienon 
the property of the latter, was about to take out 
execution and seize a certain lot of land, and the 
defendant, G. Joyce, knowing this, pulled down 
and carried away certain buildings from off the 
land, whereby Yates was deprived of the benefit 
of his judgment. It was held that Yates might 
maintain an action on the case against G. Joyce 
for fraudulently removing the property of John 
Joyce and converting it to his own use, with in- 
tent to defeat the judgment of Yates. In giving 
judgment ona demurrer to the declaration, the 
court said: “It is obvious, from the statement of 
the plaintiff’s case in the declaration, the truth of 
which is admitted by the demurrer, that he has 
sustained damage by the act of the defendant 
which, he alleges, was done fraudulently and with 
intent to injure him. It is the pride of the com- 
mon law that, whenever it recognizes or creates a 
private right, it gives a remedy for the wilful vio- 
lation of it. * * * It is a sound principle, that 
where the fraudulent misconduct of a party occa- 
sions injury to the private rigbts of another, he 
shall be responsible in damages for the same, and 
such 1s the case presented by the pleadings in this 
cause.”’ Penrod v. Mitchell, 8 Serg & R.522, was 
anaction on the case in the nature of a writ of 
of conspiracy for fraudulently withdrawing the 
goods of the defendant, in an execution from the 
reach of the plaintiff. It was not questioned that 
the action would lie. The court held that the 
measure of damages was the value of the goods 
thus withdrawn, and not the amount of the judg- 
ment on which the execution was issued. In Mott 
v. Danforth, 6 Watts, 304, it was held that a 
creditor, without judgment or execution, and even 
before his debt was due, might sue parties at law 
who conspire to defeat his right of collection by 
fraudulently concealing and converting the debt- 
or’s goods. See, also, to the same effect, Kelsey 
v. Murphy, 26 Pa. St. 78. And see Meredith v. 
Johns, 1 Hen. & M. 584. The three cases last 
cited extend the rule further than the exigency of 
the present case requires, and further than this 
court has been disposed to go. These authorities 
establish the right of a judgment creditor to bis 
action against rescuers of the person or goods of 
the debtor, seized by the sheriff to satisfy the 
judgment, or against one who prevents the seizure 
of the debtor’s goods on execution; and the prin- 
ciple on which they rest is directly in the face of 
the contention of the defendants in error, that the 





plaintiff has no legal interest in the taxes to be 
collected to pay his judgment, and has sustained 
no legal damages by the alleged acts of the de- 
fendants. We think they support jthe action in 
the present case. : 

Of the authorities cited by the counsel for the 
defendant in error in support of demurrer, the 
principle case is Adler v. Fenton, 24 How. 408, 
where it was held that an action would not lie by 
a creditor, whose debt was not yet due, against 
his debtors and two others for aconspiracy carried 
into effect to enable the debtors fraudulently to 
dispose of their property, so as to hinder and de- 
feat the creditor in the collection of his debt. Mr. 
Justice CAMPBELL, who delivered the opinion, 
put the decision of the court on the ground that 
to sustain the action it must be shown not only 
that there was a conspiracy, but that there were 
tortious acts in furtherance of it and consequent 
damage; that Adler & Schiff, the judgment 
debtors, were the lawful owners of the property, 
and had the legal right to use and enjoy or sell it 
at their pleasure, and the plaintiffs, being general 
creditors, had no interest in or lien upon it. There 
was, therefore, no wrong of which the plaintiffs 
could complain. ; 

In the other cases cited by the defendants, ! the 
plaintiff was merely a general creditor, and had 
no judgment, attachment, or lien, the enforcement 
of which was obstructed by the defendant, or the 
cases were otherwise inapplicable to the question 
in hand. In the present case there was a con- 
spiracy, tortious acts in furtherance of it, and 
consequent damage to the plaintiff, The property 
seized by the collector was in the custody of the 
law. The tax-payers,, for whose unpaid taxes it 
had been seized, had no longer any right to its 
possession or use, and could not sell or otherwise 
dispose of it. It was devoted by the law to be sold 
to raise a fund to pay the plaintiff's judgment. 
The plaintiff had, therefore, an interest, which the 
law gave him, in the property and its sale, and 
suffered a direct damage from the alleged acts of 
the defendant by which a sale was prevented. 
The plaintiff, according to the averment of his pe- 
tition, had recovered his judgment against the 
county; and he had obtained his mandamus to the 
county court directing it to levy and cause to be 
collected a special tax to pay the judgment. The 
collector of the county, in obedience to the orders 
of the county court, which were themselves in 
obedience to the mandamus of the circuit court, 
was proceeding to collect the tax, and had levied 
on property to that end, and was about to sell it 
when the threats and hostile demonstrations of the 
defendants defeated the sale, and the petition 
averred the defendants continued to overawe and 


1 Lamb vy. Stone, 11 Pick. 527; Wellington v. Small, 3 
Cush. 146; Smith v. Blake, 1 Day, 258; Burnet v. David- 
son, 10 Ired. Law, 94; Green v. Kimble, 6 Blackf. 552; 
Austin v. Barrows, 41 Conn. 287; Cowles v. Day, 30 Conn: 
410; Moody v. Burton, 27 Me. 427; and Bradley v. Fuller’ 
118 Mass., 239. 





~s =~ —_— wee 


A, an a bie ee Ue Ue Ue CO oe 





VoL. 20.] 


THE CENTRAL LAW JOURNAL. 


193 











intimidate the tax-payers of the county, s» that 
they did not pay the tax, and the collector had 
not been able, by reason thereof, to collect the 
tax. 

The plaintiff cannot sue the collector; for he 
has done his duty. and no suit lies against him. 
Unless the plaintiff has a cause of action against 
the defendants, he is without remedy. To hold 
thatjthe facts of this case do not give a cause of ac- 
tion against them would be to decide that a citizen 
might be subjected to a wilful and malicious in- 
jury at the hands of private persons without re- 
dress; that an organized band of conspirator 
could, without subjecting themselves to any lia- 
bility, fraudulently and maliciously obstruct and 
defeat the process of the courts, issued for the 
satisfaction of the judgment of a private suitor, 
and thus render the judgment nugatory and worth- 
less. Such a conclusion would be contrary to the 
principles of the common law and of right and 
justice. 

It is no answer to the case made by the petition 
to say, as the defendant, by his counsel, does; 
that the judgment of the plaintiff is still in force 
and bearing interest, and the liability of the county 
still remains undisturbed. What is a jadgment 
worth that cannot be enforced? The gravamen of 
the plaintiff’s complaintis that the defendants have 
obstructed, and continue to obstruct, the collection 
of his judgment, and he avers that he has been 
damaged thereby to the amount of his judgment 
and interest; in other words, that by reason of the 
unlawful and malicious conduct of the defendants, 
his judgment has been rendered worthless. To 
reply to this the judgment still remains in force on 
the records of the court is an inadequate answer 
to the plaintiff’s cause of action. 

It follows from the views we have expressed 
that the circuit court erred in sustaining the 
demurrer to the petition. Its judgment must 
therefore be reversed, and the cause remanded for 
further proceedings in conformity with this opin- 
ion: and it is so ordered. 

MILLER and FIELD, JJ., dissented. 





ACTIONS AGAINST RAILROAD COMPANIES 
IN HANDS OF RECEIVERS—SERVICE OF 
PROCESS. 





HEATH v. MISSOURI, ETC. R. CO. 





Supreme Court of Missouri, Feb. 2, 1885. 


1. Actions against Railway Companies in Hands of 
Receiver.—The fact that the road and most of the fran- 
chises of a railroad company are in the hands of a re- 
ceiver does not relieve it from a liability to be sued on 
all causes of action in which a judgment ia personam 
may be recovered; though it is not liable for torts com- 
mitted by the receivers in operating its road. 


2. Constable’s Return.—In order that the official re- 
turn of an officer on process may be clothed with the con- 
clusive effect imputed to it by law, the facts constitut- 





ing lawful service must appear in his return with rea- 
sonable certainty. 


3. Illustration — Service of Process upon 
Railway Company in Hands of Receiver.—The statute 
of Missouri provides that, in actions against railroad 
companies commenced before justices of the peace, 
the summons must be addressed to the constable of 
the township in which the justice resides, and must be 
served ‘‘on the station agent of such railroad company, 
if there be one in such township; and, if there be no 
such station agent in such township, the summons 
shall be served on the nearest station agent of the com- 
pany in the county in which the action is pend- 
ing.” A constable’s return upon the summons 
in such an action read as follows: “Executed as to 
said company, as the law directs in such cases, by read- 
ing the same to E. E. Dunaway, agent at Estil Depot 
in Howard County, Mo., on the 19th day of April, 
1876.” It was held that this return was open to im- 
peachment, by reason of the fact that it did not recite 
that the personto whom the summons was read, was 
the defendant’s “station agent,”? and that he was the 
station agent of the township in which the suit was 
brought, or the nearest station agent in the county; 
and that it was overthrown by evidence showing that, 
at the time when it recited that it had been served, the 
defendant’s railroad was in the hands of a receiver, 
from which fact it would be presumed that the defend- 
ant had no station agents upon its road. 





Appeal from the Circuit Court of Howard 
County. 

MarTIN, Com., delivered the opinion of the 
court: - 

This is a proceeding by motion to quash an exe- 
cution, on the ground that the defendant in the case 
in which it was issued was not served with pro- 
cess, and has never waived such servive. The ac- 
tion was brought in Franklin Township of Howard 
county, before a justice of the peace, for killing, 
on the 10th of May, 1875, stock belonging to the 
plaintiff, valued at $150. The action was com- 
menced on the 19th day of April, 1876, and pro- 
cess served on the same day. On the 27th day of 
May, 1876, judgment in the value claimed was 
given in plaintiff's favor as upon a default. A 
transcript of the record having been filed in the 
Circuit Court, the execution complained of was 
issued from that tribunal. 

In the motion to quash it is alleged that the orig- 
inal process was not served upon the defendant; 
that defendant had no agents, servants or em- 
ployees in this State capable of being served with 
process; that at the time ofthe supposed service 
the railroad and all the property of the defendant 
had been taken from its management and control, 
and was being operated by a receiver appointed 
for that purpose by the Circuit Court of the United 
States for the Western District of Missouri, and 
that the supposed service of process was upon the 
agent of the receiver, if upon any one, and not 
upon the defendant or any of its agents, servants 
or employees. 

On trial of the motion it appeared from the or- 
der appointing the receiver, and other evidence, 
that the defendant was notin control of its road 
at the time of the alleged injury to plaintiff's 
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stock, or at the date of the supposed service of 
process, but that it was being controlled and 
operated by the receiver under appointment of 
said court. The transcript showing the time and 
manner of service was submitted in evidence, and 
thereupon the motion to quash was overruled, 
from which action of the court the defendant ap- 
peals. 

I. The fact that the property and most of the 
franchises of defendant were held in custody by a 
court of equity for the purpose of enforcing sat- 
isfaction of specific claims against them, does not 
work a dissolution of the defendant as a corpora- 
tion, or a cessation of its franchises. The corpo- 
rate existence of defendant continues, although its 
dominion over its road and property may be ina 
state of suspension until they shall be returned by 
the court taking them in charge. Consequently 
the defendant may be sued upon all causes of ac- 
tion, for which it may be or become liable, in per- 
sonam; and no license from the court having charge 
of its property is necessary as a condition prece- 
dent to the bringing of such actions. No judg- 
ment thus obtained could be satisfied from its 
property in the hands of a receiver, except through 
the administering assistance of the court appoint- 
ing him. Afterits property is returned to its cus- 
tody by the court taking charge of it, such judg- 
ment could be enforced against it in the usual way 
on final process. There is nothing, therefore, im- 
possible or illegal in a suit against the defendant, 
notwithstanding the receivership. As a general 
rule, a corporation cannot be subjected to obliga- 
tions or liabilities incurred by the receiver, or his 
agents or servants, while in charge of the corpo- 
rate property. The receiver in his official capacity, 
and the property in his charge, are alone liable in 
such causes of action, a fact which is expressly 
recognized in the order appointing the receiver 
who operated defendant’s road. 

It follows, therefore, that if the action of plaint- 
iffs had been properly defended, he could not have 
recovered judgment, because the injury complained 
of resulted from the action of the receiver or his 
agents within the scope of his official duty in oper- 
ating the road. 

The defendant had nothing to do with it, and by 
virtue of the receivership was prohibited from oper- 
ating the train which came in contact with plaint- 
iff’s stock. It could not have done so without viola- 
ting the order of the court dispossessing it of its 
road. 

Imay remark in this connection, that it has 
been held in the State of Indiana that, notwith- 
standing a railroad may bein the hands ofa re- 
ceiver, the corporation remains liable in all statu- 
tory actions like the one sued on in this case, 
although accruing after the receiver’s appointment, 
and by reason of his own or his agents acts; and that 
such actions may be brought in the usual mode 
prevailing in that State, by service of process on 
the conductors of passing trains. O. & M. R. Co. 
v. Fitch, 20 Ind. 498; McKinney v. O. & M. R. 





Co., 22 Ind. 99; Louisville, New Albany & Chica- 
go R. Co. v. Cauble, 46 Ind. 277. But on exam- 
ination of these decisions, it will be found that they 
were rendered in pursuance of State statutes ex- 
pressly subjecting the corporations to such actions. 
It is provided in said statutes in express terms that 
the statutory action for killing or injuring stock 
may be brought against the company whether its 
road is being operated by itself, by alessee, assig- 
nee, receiver or other person in the name of the 
company. In the absence of statutes to that end, 
there is nothing in this State to support plaintiff's 
claim as a demand against the defendant corpora- 
tion. 

The receiver, in his official capacity, is the party 
liable for the injury complained of. Litigants are 
not at liberty to sue him when and where they 
please. A license to do so must first be obtained 
from the court of which he is an officer. I can 
hardly doubt that the plaintiff would have received 
a permission to that effect upon proper applica- 
tion. As these actions under our law, are per- 
mitted to be brought before justices of the peace 
in the township where the injury occurred, or in 
the adjoining township—a provision intended for 
the benefit of both parties—an application to pros- 
ecute his action in statutory form would be mani- 
festly natural and commendatory. It is impossi- 
ble for a court to take charge of a long line of 
railway and run it, without incurring along its 
line the obligations and liabilities imposed upon 
the proprietors of such property by the laws of 
the State in which it is operated. Neither could 
it be operated successfully without the aid and 
protection of State laws. I believe it is customary 
to permit liabilities of this charaeter, when in- 
curred by the receiver to be ascertained and de- 
termined in the counties in which the facts have 
transpired giving rise thereto and according to 
the form of trial suited to the nature of the liabili- 
ty, the judgment when obtained to be classified 
and enforced by the court having charge of the 
property. A rational regard for the rights of all 
parties concerned, is the foundation for this prac- 
tice, and I am slow to believe that any court ad- 
ministering an enlightened ,system of jurispru- 
dence, would refuse to grant all proper orders to 
that end. 

II. But it is strenuously contended by plaintiff 
that, irrespective of the merits of his action, the 
defendant is estopped by the record from im 
peaching its verity. Its supposed verity goes back 
to and rests upon the constable’s return ofjprocess. 
The rule of law prevailing in this State regards 
the return by an officer of the fact and mode of 
service of process, when appearing in due form of 
law, as conclusive upon the parties to the record 
in all proceedings except an action against the 
officer for a false return. Hallowell v. Page, 24 
Mo. 590; Delniger v. Higgins,, 26 Mo. 180; Mc- 
Donald v. Lee Wright, 31 Mo. 29; Reeves v. 
Reeves. 33 Mo. 28; Stewart v. Stringer, 41 Mo. 
400; Jeffries v. Wright, 51 Mo. 215; Phillips v. 
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Evans, 64 Mo. 17; Anthony, Sh’ff v. Bartholow, 69 
Mo. 186; Madison Co. Bank v. Suman, 79 Mo. 527. 
The ground upon which this important rule rests 
is that the officer declares in his return, that he 
has done the things required of him to be done. 
When the return fails to show a performance of 
this official duty substantially as required of him, 
no conclusive effect can be invoked to apply the 
rule. 

In some States a departure from this rule has 
been recognized in its application to corporations 
when the service of process thereon is permitted 
by law to be made upon a designated agent of the 
corporation. It has been held that however con- 
clusive the return of service should be regard- 
ed as to the time, place, and manner thereof, it 
should be treated as only prima facie evidence of 
the fact of agency. 

I am not aware that this departure has met with 
any approval in this State. The intimations of 
this court seem to make against it. McGrew v. 
Foster, 54 Mo. 258. 

The return in this case reads as follows: ‘Exe- 
cuted as to said company as the law directs in 
such cases by reading the same to E. E. Dunaway, 
agent at Estil Depot in Howard County, Mo., on 
the 19th day of April, 1876." 

I do not think that this summons was *‘executed 
as to the company as the law directs in such 
cases.’ ‘The mode of service is clearly expressed 
in section 2865, Rev. Stat. 1879. The summons 
must be addressed to the constable of the town- 
ship in which the justice resides, and it must be 
served ‘‘on the station agent of such railroad 
company, if there be one in such township; 
and if there be no such station agent in such town- 
ship, the summons shall be served on the nearest 
station agent of the company in the county in 
which the action is pending.”” In making his re- 
turn, an officer is not required to follow the exact 
language of the statute, although it is always safer 
to do so. If he has done what the law commands, 
it is easier to say so in the language of the statute 
which commands him. ‘To clothe his return with 
the conclusive effect imputed to it by law, the 
facts constituting the lawful service must appear 
in his return with all reasonable certainty. If it is 
susceptible of two rational interpretations,it is shorn 
of the conclusiveness which distinguishes an offi- 
cial return. Intendments of law which go to sus- 
tain the regularity of his actions as an officer, may 
lend to it the foree and effect of prima facie evi- 
dence, but it is open to impeachment by compe- 
tent proof. Especially is this true when the ob- 
jection is raised in the case itself. 

The return in question is neither in the language 
of the statute nor in language which can be 
treated with any reasonable certainty as equiva- 
lent thereto. 

Jurisdiction of the defendant could not be ac- 
quired by service of process on any agent be- 
longing to it. None but a station agent could 
answer the purpose. The return fails to express 





that it was served on any agent of the company. 
Perhaps, from the language used, such fact may 
be reasonably implied. But it clearly fails to in- 
dicate that the person served was a ‘station 
agent.’’ Either a conductor or section master 
found at the depot would answer the description 
of the person served. Not only must he be a sta- 
tion agent, but he must be the station agent of the 
station in the township where suit is brought, or 
the next nearest one in the county. The return 
fails to state any such facts, and we must resort to 
parol evidence for the purpose of determining 
where Estil depot is situated in Howard county. 
The return, not being in compliance with the law, 
does not conclude the defendant. Being open to 
impeachment, in my opinion, it was suceessfully 
impeached by the evidence submitted, which 
proved that the road and its equipments were all 
in the hands of a receiver, and that defendant 
could not have had a ‘“‘station agent’? at Estil de- 
pot, without violating the injunction upon which 
the receivership rests, a thing not to be presumed 
after the delivery of the road to the receiver. 
While defendant may have had an agent there, it 
could not have had one answering the definition 
of a station agent, or anyone having charge of the 
station. 

In accordance with these views the judgment is 
reversed and a judgment in favor of defendant 
quashing the execution is entered. 

All concur. 
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1. ABATEMENT— To Sheriff’s Return—Striking from 
Files.—A defendant corporation may plead in 
abatement to the service of process, by contradict- 
ing the sheriff’s return, and where it tenders a ma- 
terial issue and is properly verified, it is error to 
strike the plea from the files. Electric Co.v. Shoe 
Co., 8. C. Ill., Ottawa, Nov. 17. 1884. 
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Sufficiency of—To Service on Corporation. 
—aA plea in abatement by a corporation to the jur- 
isdiction over its person, showing its organization 
under the laws of this State, and its representation, 
by its president, naming him; that at the time of 
the issuing and service of the summons, the presi- 
dent was a resident of the county and not absent 
from the same, and that the service was not made 
upon him, presents an immaterial issue and is ob- 
noxious to demurrer, in not putting in issue the 
return that the sheriff was unable to find the pres- 
ident in the county. Ibid. 


. ACTION TO QUIET TITLE TO EASEMENT—Right 
to Convey Water through Ditch over Another’s 
Land—Evidence.—Where the answer of defend- 
ants in an action to quiet title asserts no right other 
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than the right to use a ditch for conveying water 
across plaintiff’s land to their own land, for the 
purpose of irrigation and domestic use, itis error 
for the court to exclude evidence as to the amount 
of water required for irrigation on the defendants’ 
land, and the carrying capacity of such ditch. Ir- 
rigating Co. v. Jansen, 8. C. Cal. Jan. 10, 1885; 5 
Pac. Rep. 486. 


4. AGENCY—Ratijfication of an Unauthorized Act by 
Acquiescence.—The fact that a depositor in a bank 
remains silent for over two years after being in- 
formed that the cashier had signed his name to a 
check, and took no measures to assert his rights, 
may be regarded as a strong circumstance tending 
to show that the cashier was authorized to draw 
the check, yet it is error to instruct the jury as a 
matter of law, that if he neglected to repudiate the 
act within a reasonable time after being informed 
of the facts, he thereby ratified and confirmed the 
act of the bank in charging him with such check. 
DeLandv. Nat. Bank, S. C. Ill., Ottawa, Nov. 17, 
1884. 


5. ATTORNEY—WNo Authority to Release Judgment. 
—A release of a judgment was entered upon the 
appearance docket by a person who signed the re- 
lease as “attorney of record,” but he was not an 
attorney of the judgment creditor, and had no au- 
thority from the judgment creditor to enter such 
release, and the judgment had never been paid or 
satisfied; held, that the release was void—First, 
because the person entering the release had no au- 
thority therefor from the judgment creditor; and, 
second, because an attorney at law has no power, 
except by special authority from his client, to re- 
lease his client’s judgment where the judgment has 
not been paid or satisfied. Rounsaville v. Hazen, 
8. C. Kan., Jan. 7, 1885; 5 Pac. Rep. 422. 


6. BURGLARY— What Constitutes the Word *‘ Break- 
ing.” 2. Facts Held Sufficient Evidence 
of Breaking .—The lifting of a latch of aclosed door 
and the pushing open of the door, with the intent 
expressed in the statute, is a sufficient breaking 
within the meaning of the law to constitute bur- 
glary. Where a defendant was charged with bur- 
glary under § 68 of the Crimes Act, and it was 
shown upon the trial that the outside door of the 
building, or granary, which it was alleged the de- 
fendant broke and entered in the night-time, was 
closed and latched afew hours before the crime 
was committed, and the next morning was found 
open, and certain oats and rye taken, Aeld, that the 
jury were justified in finding upon this evidence 
that there was an actual breaking and entry into 
the building within the meaning ofthelaw. State 
v. Groning, 8. C. Kan., Jan. 7, 1885; 5 Pac. Rep. 
446. 





« 1. CONTEMPT—Disobedience of Order made in Sup- 
plementary Proceedings.—A judgment debtor may 
be committed for contempt for wilful disobedience 
of an order, made by a district judge in proceed- 
ings in aid of execution, requiring him to apply 
property in his possession, not exempt, to the sat- 
isfaction of a judgment rendered against him, and 
upon which an execution has been returned un- 
satisfied. State v. Burrows, 8. C. Kan., Jan. 7, 
1885; 5 Pac. Rep. 449. 


8. CONTEMPT BY CORPORATION—Service of Order 
to Show Cause on Attorneys.—An order to show 
cause why acorporation should not be punished for 
contempt, for violation of an injunction, may be 





served on the corporation’s attorneys, where the 
agents of the corporation conceal themselves for 
the purpose of avoiding service. Eureka Canal 
Co. v. Superior Court, 8. C. Cal., Jan. 12, 1885; 5 
Pac. Rep. 490. 


9. CORPORATION—Authority of Directors to Com- 
promise Action.—The directors of a corporation 
have authority to make a bona fide settlement of a 
pending action which will be binding*on the stock- 
holders. Donahoe v. Mariposa etc. Mining Co., 
8. C. Cal., Jan. 12, 1885; 5 Pac. Rep. 495. 


10. Validity of Mortgage Made by.—A mort- 
gage executed by a corporation, if valid when ex- 
ecuted, is not invalidated by the fact that certain 
persons, who, at that time, had a right to receive 
some of its stock on surrender of the stock of 
another company, did subsequently make the ex- 
change. Donahoe v. Mariposa etc. Mining Co., 
S.C. Cal., Jan. 12, 1885; 5 Pac. Rep. 495. 





11. Remedy of Creditors against Stockhold- 
ers.—Creditors under proper circumstances are 
not compelled to wait for the winding up of insol- 
vent corporations, but may proceed to subject 
their unpaid subscriptions to the payment of their 
claims; but to do sothey must first recover a judg- 
ment at law in the courts of this State, and have 
execution returned unsatisfied. Patterson v. 
Lynde, 8S. C. Tll., Ottawa, Nov. 17, 1884. 


12. Subrogation—Equit able Attachment .—In 
such case the creditor is subrogated to the place of 
the debtor corporation, and the proceeding is in 
the nature of ah equitable attachment, by which the 
debts due the company may be applied to the pay- 
ment of its own debts. bid. 


13. Creditor’s Remedy when Corporations 
ceases to Exist.—Unpaid subscriptions are a trust 
fund for the payment of the debts of the corpora- 
tion, which is the trustee. When, therefore, it 
ceases to exist, then, upon the principle that a trust 
shall not fail, a court of equity will take jurisdic- 
tion and wind up the affairs of the corporation. 
Ibid. 


14. . Stockholder’s Liability for Subscription 
—How Apportioned.—W here a corporation ceases 
to exist, its assets in excess of what is necessary to 
pay its debts belong to the stockholders, and the 
duty of the stockholder in such case is only to pay 
his pro rata share of the amount needed to pay the 
debts. This duty is upon all stockholders owing 
for stock, and it is the duty of the court to adjust 
the equities between the different stockholders.— 
Ibid. 


15. . Parties to Bill to Collect Unpaid Sub- 
scriptions.—To enforce the liability of the stock- 
holder for his unpaid stock, it is indispensable that 
the corporation, or if it has ceased to exist, all its 
stockholders and creditors should be before the 
court so as to be bound by its orders and decrees, 
and so that complete justice may be meted out to 
all, and all conflicting rights and equities finally ad- 
justed.—Ibid. jad 


16. - Illustration.—A bill was filed in the Cir- 
cuit Court by creditors of an insolvent private 
corporation of the State of Oregon against defend- 
ants as stockholders. The complainants alleged 
the recovery of judgment at law in Oregon against 
the company and its insolvency, and their inability 
to obtain a judgment at law in this State, and also 
alleged that defendants owed large sums on their 
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subscriptions to the capital stock of the company 
and sought a decree against them for the same to 
satisfy complainants’ demands. The court below 
sustained a demurrer to the bill: Held, that the 
demurrer was properly sustained, for the reason of 
its being impossible to acquire jurisdiction of the 
corporation and the non-resident stockholders hav- 
ing no property here.—Ibid. 


17. . Remedy of Creditor against Corporation 
to Compel it to Wind up its Affairs.—A foreign 
insolvent eorporation owing debts, if still in exist- 
ence can be compelled by mandamus or bill in 
equity to collect its unpaid subscriptions wherever 
the stockholder may reside; and if it has ceased to 
exist, a recceiver should be appointed, and the 
courts of other States, as a matter of comity, 
would recognize the right of the receiver, the same 
as they would the corporation if still in existence, 
to prosecute actions at law for the recovery of un- 
paid subscriptions.—Jbid. 


18. Divorce—Extreme Cruelty.—Any unjustifiable 
conduct on the part of the husband which so 
grievously wounds the mental feelings of the wife, 
or so utterly destroys her peace of mind as to seri- 
ously impair her bodily health or endanger her 
life, or such as utterly destroys the legitimate ends 
and objects of matrimony, constitutes extreme 
cruelty, although no physical or personal violence 
is inflicted or even threatened. Carpenter v. Car- 
penter, 30 Kan., 712; s. c., 2 Pac. Rep., 122; Avery 
v. Avery, 8S. C. Kan., Jan. 7, 1885, 5 Pac. Rep., 418. 


19. . Conduct and Letters of Husband.—A., 
aged 42, married his second wife, Miss W., aged 36. 
They were only slightly acquainted before mar- 
riage, their courtship being solely by letters. A. 
was rough and uncouth in his deportment and ex- 
pressions. Miss W. had been a missionary for a 
short time amoung the Osage Indians, and also the 
matron of the Home of the Friendless at Leaven- 
worth, in Kansas. She was spoken of by the wit- 
ness ‘as a perfect lady, and as of an amiable and 
good disposition.”” At the time of the marriage, 
Miss W. brought to her husband only a box of bed 
clothing and a trunk of wearing apparel. During 
their marriage there was born to them a girl, 
named by them Bessie. They lived together a 
little over five years, and then the wife, with the 
consent of her husband, went upon a visit to her 
relatives in Pennsylvania. About this time the 
husband made up his mind not to live with his 
wife any longer. Prior to her departure he was 
very cross to her, hardly ever speaking pleasantly 
to her, and continuously saying and doing things 
that hurt her feelings. On several occasions he 
said to her, in the presence of others, “that Bessie” 
—their only child—‘‘did not appear like his child- 
ren, and that he did not believe she was his child.” 
After the wife went to Pennsylvania, he wrote her 
a series of letters filled with epithets, fault-finding 
and vilification. These letters were not merely 
unkind, but were of a character to render the life 
of his wife as miserable and wretched as his words 
and writings could possibly do. He sent her a 
valentine through the mail representing an ugly 
and somewhat elderly female nursing an infant 
from a bottle, and upon the margin of the valentine 
he had some of the employes in the post-office 
write, before it was mailed, “T like children of my 
own.”? Upon the return of his wife to Kansas 
from her visit, he stated to one of his neighbors 
“that he would as soon meet the devil as to meet 
his wife; that she was fair to the eye, but rotten at 
heart.”’ He also accused her, upon her return, 











without any reason therefor, of having committed 
abortions upon herself. Held, that the conduct 
and letters of the husband sustain the finding of 
the trial court that the husband was guilty of “ex- 
treme cruelty” to his wife.—Jbid. 


20. . Alimony—One- Half of the Farm.—Held, 
further, that the trial court did not abuse its dis- 
cretion when it allowed as alimony to the wife one- 
half of the farm owned by the husband, valued at 
about $5,000.—Jbid. 


21. - Custody of Child.—At the time of the 
trial, Bessie, the child of the parties, was in Penn- 
sylvania, where she had been taken by her mother. 
Held, that she was at least constructively under 
the control of her mother, and that the decree of 
the court, (rendered upon personal service on the 
husband, and after an answer had been filed by 
him,) committing her care and custody to her 
mother, only determined the right of the parties 
inter sese, and, therefore, was not without juris- 
diction or erroneous. The decree in no manner 
concludes other courts as to the best interest of the 
child. Jn re Bort, 25 Kan., 308.—Ibid. 


22. EMBEZZLEMENT — Information—Charging Of- 
Sense in Language of Statute.—An information 
charging the offense of embezzlement in the lan- 
guage of the statute is suflicient.—People v. Tom- 
linson, 8. C. Cal., Jan. 13, 1885; 5 Pac. Rep., 509. 


a . Instructions—Error Without Injury.— 

Where particular instructions are objectionable or 
defective, if the instructions as a whole property 
present the law of the case, the defendant is not 
injured thereby.—Jbid. 

24. - Demand — Necessity of, to Constitute 
Conversion.—Where the party making a demand 
for making a demand for money, claimed to have 
been embezzled, had no authority to make such 
demand, no lawful demand for the money is made, 
and a refusal of such demand does not constitute 
a conversion.—IJbid. 

25. EVIDENCE—Burden of Proof—Payment of De- 

posits on Checks.—When a depositor shows his de- 

posits of money with a bank, the burden of proo 
will rest upon the bank to establish by competent 
evidence that the same has been paid out by or 

under the authority of the depositor. DeLand v. 

Nat. Bank, S. C. Ill., Ottawa, Nov. 17, 1884. 


26. Jury Judges ofits Weight .—The jury are 
the sole judges of the credibility of the witnesses, 
and of the weight of the evidence, and the court in 
its instructions should not infringe upon this rule, 
but should leave the jury free to determine for 
themselves the weight of the evidence, and on 
which side it preponderates. An instruction that 
if the jury believe from the evidence in the case, 
that the plaintiff has proved his case by only one 
witness, and that he has been contradicted as to alt 
material portions of his testimony by one witnes 
of equal credibility and means of knowledge, then, 
as a matter of law, the plaintiff has not proved his 
case, is erroneous, even if there was no other 
evidence in the case except the two witnesses, and 
more so when the plaintiff had made out his case 
independently of the testimony of himself. bid. 


27. EXECUTION SALE—Publication of Notice, when 
renders sale voidable.-W here the notice of asheriff’s 
sale of real estate is published in ajweekly news- 
paper for more than 30 days prior to the sale, but 
is not published in every issue of the newspaper 
up to the day of sale, held, that such omission to 
publish the notice in all the issues of the news- 
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paper up to. the day of sale will render the sale 
voidable, and that sucha sale may be vacated or 
set aside, upon proper motion, before its confirma- 
tion; but such omission does not render the sale 
void to the extent that it may be treated as void in 
a collateral proceeding, or upon a collateral attack, 
Rounsaville v. Hazen. 8. C. Kan., Jan. 7, 1885; 5 
Pac. Rep. 422. 

28. FOREIGN CORPORATION—WService on Agent Des- 
ignated to Receive Summons.—Service of sum- 
mons upon a foreign corporations is sufficient by 
service on a person designated by the corpora- 
tion to receive the same, under the act of April 1, 
1872, though, at the time of service, such person 
was not the agent, cashier, secretary, or other of- 
ficer of the corporation. Eureka, etc., Canal Co. 
v. Superior Court, S.C. Cal. Jan. 12, 1885,5 Pac 
Rep. 490. 

29. Preliminary Injunction—Service of, How 
Made.—Service of a preliminary injunction against 
a corporation may be made by leaving with such 
agent a copy of the writ, and showing the original 

- and explaining its contents, and delivering to him 
a copy of the complaint and verification. Ibid. 





30. FRAUDULENT CONVEYANCE.—Mortgage when. 
not Fraudulent because Securing a Greater Indebt- 
edness then due.—Where a note and mortgage are 
executed for an amount in excess of the actual in- 
debtedness existing from the mortgagor to the 
morgagee to take up and old note and mortgage 
given in good faith to secure an actual in- 
debtedness, with the understanding that up- 
on the execution of the new note all the 
credits that were upon the old note should be 

* placed upon the new note, and such understanding 
was carried out by the mortgagee, and in the over- 
statement of the amount secured there was no in- 
tent of either party to hinder, delay, or defraud 
mortgagor’s creditors, such mortgage is not fraud- 
ulent in toto because upon its face it secures an 
amount of indebtedness in excess of that actually 
existing from the mortgagor to the mortgagee. 
Hughes v. Shull, 8. C. Kan., Jan. 7. 1885; 5 Pac. 
Rep. 414. 


31. HOMESTEAD—Contract to Convey without con- 
sent of Wife Void—Obligee cannot Recover Earn- 
est Money.—The plaintiff made a contract, agree- 
ing to convey the tract of land occupied by him- 
self and family as a homestead. Asa part of the 
purchase price the defendant executed and deliv- 
ered to plaintiff a promissory note for $200, and 
made a cash payment of #40. The signature or 
consent of plaintiff’s wife to the contract and sale 
was never obtained, no deed of conveyance was 
ever made to defendant by plaintiff and his wite 
nor was the defendant ever given possession of 
the homestead. Plaintiff brought suit to recover 
upon the promissory note given asa part of the 
purchase price, and the defendant in his answer 
asks to recover back the $40 which he paid. Held, 
that the contract to convey the homestead, made 
without the consent of plaintiff’s wife, is void, and 
that the note and money given and paid by the 
defendant, as an advance payment on the home- 
stead, was without consideration. And also held, 
that the defendant having voluntarily paid the sum 
of $40 on such void contract with full knowledge 
of all the facts and circumstances relating thereto, 
cannot recover it back. Thimes v. Stumpff, S.C. 
Kan., Jan. 7, 1885; 5 Pac. Rep. 431. 

32. INJUNCTION TO PREVENT HYDRAULIC MINING 
CORPORATION FROM “DEPOSITING DEBRIS N 





STREAMS.—A corporation may [be enjoined upon 
an ex parte application, without notice to it, from 
depositing in or discharging mining debris into 
certain streams, or from selling water to others to 
be used forthe purpose of washing, by the hy- 
draulic process, any mineral lands into the channel 
of said streams or their tributaries, though the 
general, ordinary, and only business of such cor- 
poration is that of mining by the hydraulic process, 
and of selling water to others to be used for like 
purposes. Eureka etc., Canal Co. v. Superior 
Court, S. C. Cal., Jan. 12, 1885; 5 Pac. Rep. 490. 


33. JURISDICTION—Foreign Consul—Liabilit y to Suit 
in State Court.—The privilege ofa consul to ex- 
emption from liability to suit in the State courts is 
not a personal privilege which may be waived, and 
his privilege is not, therefore, waived by a failure 
to plead such exemption, ina suit against him in 
a State court, nor by reason of failure to set up the 
same until after judgment rendered against him. 
Miller v. Sells, S. C. Cal., Jan. 13, 1885; 5 Pac. Rep. 
519. - 


34. LeGactes—General and Special—Abatement for 
the Purpose of Equalizing—Specific legacies or 
specific devises are not chargeable with the pay- 
ment of general pecuniary legacies. Property 
specifically devised or bequeathed may be resorted 
to for the payment of legacies, but it can never be 
resorted to, except when abatement takes place; 
and abatement takes place only for the purpose of 
equalizing legacies of a class, and not for the pur- 
pose of equalizing legacies of every. kind. Estate 
of Neistrath, Deceased, 8. C. Cal. Jan. 12, 1885, 5 
Pac. Rep. 507. 


35. MARINE INSURANCE—Discharge by Deviation in 
Voyage.—It is an implied warranty of a marine 
policy of insurance that the vessel shall not deviate 
from the voyage declared in the policy. Any vol- 
untary deviation is a change of the risk, and forms 
a departure from the contract, so as to discharge 
the insurers from liability for any loss happening 
to the thing insured subsequent to such unauthor- 
ized deviation. Schroeder v. Lloyd. S. C. Cal., 
Jan. 10, 1885; 5 Pac. Rep. 478. 


36. MORTGAGE—Material Alteration by Mortgagee 
—The material alteration of a mortgage by the 
mortgagee, after its execution and delivery to him, 
whereby he increases the stated consideration of 
the mortgage, and inserts therein an additional 
obligation, without the knowledge or consent of 
the mortgagors, renders the mortgage void as be- 
tween the parties, and the sameis not enforceable 
as a security for the payment of any portion of 
the indebtedness therein described. Jvhnson v. 
Moore, 8. C. Kan., Jan. 7, 1885; 5 Pac. Rep. 406. 





37. Advances to Pay Prior Mortgage—Sub- 
rogation.—Where a mortgage is given to secure 
the payment of money advanced by the mortgagee 
to pay off and discharge a prior mortgage debt 
upon the same premises, and the instrument fails 
by reason of an irregularity in its execution, or an 
alteration inadvertently made by the mortgagee, 
without fault, he is entitled to be subrogated tothe 
rights of the prior mortgage discharged and paid 
off by the money which he had advanced; but 
where the mortgage was materially altered by such 
mortgagee after its execution, acknowledgment, 
and delivery, without the consent of the mortgag- 
ors, and which alteration injuriously affects the 
liability ofthe mortgagors, he is not entitled to 
the application of the equitable doctrine of subro- 
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gation. Ibid. makes a motion for a new trial, setting up the fact that 
P the justice had no jurisdiction over the offense. Mo- 

38. Unlawful Act.—The doctrine of subro- tion overruled. What recourse has the defendant? 





gation will not be applied to relieve a party from 
the consequences of his own unlawful act. Jbid. 


39. MuRDER—/Jnstructions ta Jury, when not Pre- 
judicial.—On an indictment for murder no injury 
is done defendant by an instruction to the jury as 
to the crime of murder, which may be erroneous 
if, on the trial, the jury find a verdict of man- 
slaughter. People v. Swift, 8. C. Cal., Jan. 14, 
1884; 5 Pac. Rep. 505. 


40. NEGLIGENCE— Master and Servant— When Con- 
tributorg Negligence for Railway Employe to 
Return from His Work on a Hand-Car Later 
than Usual.—In an action for damages for inju- 
ries received, a laborer ona railroad, by returning 
from his place of work on a hand-car at a later hour 
than usual, is not guilty of contributory negli- 
gence, if he was acting under the direction of a 
foreman as tothe hours of labor and as to the 
movements of the hand-car. McKinne v. Califor- 
nia etc. R. Co., 8. C. Cal., Jan. 10, 1885; 5 Pac. 
Rep. 482. 


41. Train Dispatcher and Laborer not Co- 
Employes.—A railroad train dispatcher, having 
authority to employ and discharge men, is not a 
fellow-employe with a track laborer within the 
meaning of the statute. Cal. Civil Code, § 1970. 
Ibid. 


42. OFFICER AND OFFICERS—Failure to Qualify 
within Statutory Period not a Forfeiture of Office. 
—Where a person is duly elected to the office of 
school-district treasurer, and fails to qualify with- 
in twenty days thereafter, but has sufficient cause 
for such failure, he may afterwards qualify and 
hold the office. Carpenter v. Titus, Jr., 8. C. 
Kan., Jan. 7, 1885; 5 Pac. Rep. 412. 





43. Process—Return of Service on Corporation.— 
A return toa summons against a private corpor- 
ation was as follows: “Served this writ on the 
within named defendant, C. 8. E. & Co., by deliv- 
ering a copy thereof to E. H., director and treas- 
urer of said company; the president of said com- 
pany not found in my county, the 23rd day of No- 
vember, 1883.”” Held, that the return was good, 
filling the requirements of the statute. lectric 
Co.v. Shoe Co., 8. C. Ill., Ottawa, Nov. 17, 1881. 








QUERIES AND ANSWERS. 

[Correspondents are requested to draw up their answers in 
the form in which we print them, and not int he form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES ANSWERED. 

Query No. 9. [20 C. L. J. 189.] “Has a notary taking 
depositions any judicial power? Can he commit or pun- 
ish a witness for refusal to answer questions? Can he 
determine what questions must be answered, although 
the witness claims a privilege not to answer? I. 


Answer.—Sec. 21 Fed. Rep. 761, 771. AvocaT. 


No. 7. (20 C. L. J. 139.] A justice of the 
peace in Texas tries and convicts a defendant of an ag- 
gravated assault and battery over his plea of not guilty, 
at a place in the county other than where he is required 
by law to hold his courts. The defendant, through 
ignorance, pays the fine and costs, and the next day 








Auswer. The law, fixing the place for holding court, 
is mandatory, and proceedings had elsewhere are void 
for wgnt of jurisdiction of the subject matter. White 
v. Riggs,27 Me.114; Northrup v. People, 37 N.Y. 203. A 
justice of the peace who acts without jurisdiction is res - 
ponsible as a trespasser. Hull v. Blaisdell, 1Scam. 332, 
Schermerhorn v. Tripp, 2 Cal. R. 108; Adkins v. Brew- 
er, 3 Cow. 206; Gold v. Bissell, 1 Wend. 210. Though 
defendant, through ignorance, pays the fine and costs, 
unless he paid it to prevent being dispossessed of his 
property, or deprived of his liberty, will he not be pre- 
sumed to know the law, and his payment of the fine 
and costs be held a voluntary payment—thus depriving 
him of any relief? See Bishop on Cont. § 144, et seq. 

Denver, Col. JAMES H. BROWN. 
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Missourrt Reports. Volume 79. Reports of Cases 
Argued and Determined in the Supreme Court of the 
State of Missouri. By Thomas F. Skinker, State Re- 
—_- Kansas City: Ramsey, Millett & Hudson. 
1884. 


We have been in the habit of furnishing our readers 
in our Digest of Recent Decisions, with those decisions 
of the Supreme Court of Missouri which were deemed 
of general importance; and the rest have been pub- 
lished for our Missouri subscribers in our Missouri 
Addendum. We therefore think it would not be use- 
ful to make further-reference to these decisions. Many 
of the opinions reported in the present volume were 
delivered by the three Commissioners. The Commis- 
sion is an adjunct to the Supreme Court, created by the 
legislature two years ago, for the purpose of helping 
the court out in its work. No warrant forits existence 
is found in the Constitution. The legislature could 
just as well create a new Supreme Court as they could 
remodel the existing Supreme Court. It was, how- 
ever, regarded as the only practical thing that could be 
done to clear up the arrearages of the Supreme Court 
docket, and, as the Supreme Court had given the 
opinion that it was not an unconstitutional measure, 
the legislature resorted to it. The Commissioners 
were appointed by the Supreme Court. The Supreme 
Court is composed of five judges; the Commission, of 
three commissioners. Of the opinions reported in the 
present volume, the number written by the members 
of the Court was sixty-one, and the number written by 
the members of the Commission, sixty-six. Distrib- 
uted among the judges and commissioners, the number 
written by each was as follows: Hough, six; Henry, 
fifteen; Norton, twenty-two; Ray, three; Sherwood, 
fifteen; Phillips, thirty; Martin, twenty; Ewing, 
sixteen. It is but just to say, that under the 
law, the judges of the court are required to 
re-examine and approve the work of the Commission, 
and much of their time is necessarily consumed in this 
way; for which reason the commission ought to turn 
out more work per capita than the court. The opin- 
ions of Mr. Commissioner Martin are strong, learned 
and well tempered. Heisathoroughly good lawyer, 
and we regard him as one of the strongest men upon 
our court of last resort, either upon the Court or the 
Commission. Commissioner Phillips is also a good 
lawyer, an efficient worker, and a man of a strong cast 
ofmind. But his mental processes are, perhaps, too 
intense and impulsive to make him a well balanced 
judge. His temptation seems to be to over-reason, 
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and to go to extremes in argument and illustration. 

A bill is before the legislature, we understand, to 
continue the commission for two years more. If it is 
defeated, it will be on the ground of economy; for, 
notwithstanding the creation of the new Court of Ap- 
peals at Kansas City, it will probably be necessary to 
continue it in order to help the Supreme Court out 
with its arrears. Since the present volume was print- 
ed, the able reporter has resigned his office, and has 
been succeeded by F. M. Brown,Esq.,of Jefferson City. 
We think it right to say that Mr. Skinker has been an 
exceptionally good reporter. Certainly, we have never 
had a better one in Missouri. A good lawyer will 
show his traits in the oftice of reporter. Horatio M. 
Jones, who was formerly a reporter to the Missouri 
Supreme Court, did so. His head-notes were among 
the best statements in miniature of what the court 
really decided, which can be found in books of reports, 
old or new. 

A proposition is before the legislature to make the 
new reporter to the Supreme Court, the reporter of 
the two Courts of Appeals. If we understand the bill, 
he is to do the work of reporting for each of the Courts 
of Appeals by the aid of a clerk appointed at $1,500 a 
year. We do not think the bill is either wise or right. 
The decisions of the courts are permanent memorials 
of the work of the judges. Their reputations are in- 
volved inthem. They necessarily have a deep interest 
in the way they are prepared and given to the public. 
There are many instances which show the pain which 
bad reporting hasinflicted upon judges. Ina volume 
of Clark and Finnelly’s reports in the St. Louis Law 
Library, an opinion of Lord Brougham is found scored 
up with chirographic corrections, which he insisted 
upon having made after the book was printed. Ina 
volume of the original reports of the Supreme Court 
of the United States, atable of errata will be found 
showing the painful manner in which Judge Catron’s 
opinions had been butchered by incompetent or negli- 
gent reporting. The late Judge Archibald Wright, of 
Tennessee, endeavored to have some of the volumes of 
Caldwell’s reports reprinted for the purpose of cor- 
recting errors injurious to his reputation. The Su- 
preme Court and the two appellate courts in Missouri 
are allowed to appoint their clerk, their marshal, and 
their janitor. Itis much more important that each 
court should be allowed to appoint and control its own 
reporter. If this is a correct principle for the Supreme 
Court, it is correct for the other courts; and it is not 
perceived upon what principle of justice to the judges 
of the appellate courts the reporter of the Supreme 
Court shall have the right to detail a clerk to do the 
reporting of the appellate courts. 

Another thing which ought to be insisted upon, now 
that the subject of reporting is before the Missouri leg- 
islature, is that the reports should all be printed under 
a contract let by public authority, and that the books 
of reports should be sold cheaply to the profession. 
The reporter should be required to furnish the man- 
uscript promptly to the printer, and the printer should 
be under bond to issue it promptly. He should be re- 
quired to issue advance sheets in monthly parts to 
the judges of the Supreme and Appellate Courts, 
and also to such members of the profession as will 
subsc¢ribe and pay for them ata stated price. This is 
now done in Illinois, in Maine, and Banks & Brother 
are doing it for the Supreme Court of the United 
States. We have now on our table advance sheets of 
76 Maine reports, which reached us less than a month 
from the date at which the decisions which were in- 
cluded in them were rendered. The Northwestern 
Reporter, the Federal Reporter, the Pacific Reporter, 
the West Coast Reporter, and the United States Su- 
preme Court Reporter are publishing the decisions of 





the various courts reported by them, almost imme- 
diately after the decisions are rendered. These exam- 
ples show that there is no reason in the nature of 
things why reports cannot be gotten up promptly by 
public authority. All that is wanted is a little of the 
enterprise and vim which characterize the daily news- 
papers. Another thing should not be overlooked: 
the profession should not be burdened with paying 
for useless decisions. Publicity is a great check upon 
perfunctory work by the judges; but sufficient public- 
ity is, in general, obtained by requiring them to write 
out the reasons of their decisions, which reasons re- 
main of record. Ifa case turns upon questions of fact, 
or if it involves neither the decision of a new rule, nor 
a new application of an old rule, the books 
of reports should not be inecumbered with it. 
Take, for instance, the case of Ryan v. Young, 
p. 30, of this volume. ‘The syllabus is: “This 
court approves the finding of the court below, 
tha‘ the deed assailed in this case for fraud against 
creditors, was bona jide.”? This decision, then, turned 
wholly upon questions of fact,and what good could come 
of reporting it? The same may be said of Hendricks v, 
Wood, p. 590, where the syllabus is: “It is the custom 
of this court, in cases of equitable cognizance, to defer 
somewhat to the findings of the trial court.”” In fact, 
nothing was decided in the case except that the judg- 
ment of the trial court was correct upon the facts, 
and yet ten pages are given up to the rehearsal of those 
facts. There is no more sense in the law which re- 
quires this to be done than there would be in a law re- 
quiring special verdicts of juries to be reported. It 
seems that the wise course would be for the legislature 
to prescribe some general rule as to what should and 
what should not be reported, and leave it to each court 
to apply the rule. Some confidence and trust must 
necessarily be reposed in publie officials, and if the 
judges of the courts cannot be trusted to do the work 
which they themselves are, from the nature of the case, 
best capable of doing, it is difficult to see upon what 
principle they can be trusted to do anything. 








JETSAM AND FLOTSAM. 


JUDICIAL OATHS.—Form of oath administered to 
witnesses by Squire Buck, a justice of the peace in 
Jasper County, Mo., in 1867. “You do solemnly swear, 
in the presence of Almighty God, the father of our 
Lord Jesus Christ, the Savior of the world, that the 
evidence you shall give in the case now in hearing, 
shall be the truth, the whole truth, and nothing but 
the truth, as you shall answer to God in the great 
day.” 


BaRRETT V. NATIONAL BANK.—In our issue of Feb- 
ruary 13th, (unte p. 183), we published the opinion of 
the Supreme Court of Tennessee in Barrett v. Shelby- 
ville National Bank. The decision seems to have at- 
tracted considerable attention in that State. An es- 
teemed subscriber writes to us from Pulaski, Tenn., 
to say that our readers are obliged to us for publishing 
it, and that he had already sent for a copy of it with 
the view of sending it to us for publication. We now 
learn from another learned subscriber, that the deci- 
sion was not rendered by a full court, Hon. W. F. 
Cooper not sitting, being incompetent by reason of re- 
lationship with one of the parties interested. We also 
learn that the other members of the court have grant- 
ed the application of the bank for a rehearing, the 
cause to be argued at the next term. 
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